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Changes to the Elections Campaign Contro! Ordinance

Bd Reviewed [ Initiated By Rules On 9/03/08 ltem No. 3

RECOMMENDATION TO:

Support staff recommendations with change of specific nomenclature to “Professional Expense
Fund” from “Legal Defense Fund” to more accurately reflect the use and intent of the fund.
Councilmember Young specifically did not support the additional filing requirement due to its
onerous nature.

VOTED YEA: Madaffer, Frye, Young, Hueso, Peters

VOTED NAY:

NOT PRESENT:

CITY CLERK: Please reference the following reports on the City Council Docket:
REPORT TO THE CITY COUNCIL NO.

INDEPENDENT BUDGET ANALYST NO.

COUNCIL COMMITTEE CONSULTANT ANALYSIS NO.

OTHER:

Ethics Commission's August 20, 2008, memorandum; Ethics Commission’s September 2, 2008, update of
proposed amendments

COUNCIL COMMITTEE CONSULTANT %@W %W\e
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" CITY OF SAN DIEGO
ETHICS COMMISSION

Office of the Executive Director

MEMORANDUM
DATE: . August 20, 2008
TO: * The Committee on Rules, Open Government and Intergovernmental Relations
FROM: Stacey Fulhorst, Execﬁtiye Director

SUBJECT: Election Campaign Control Ordinance [ECCO] _
: (San Diego Municipal Code sections 27.2901, et seq.)

On June 11, 2008, the Ethics Comimission presented a series of proposed amendments to the
City’s campaign laws to the City Council Riles Committee. At that time, the Rules Committee
approved the package of proposed amendments and forwarded them to the full City Council,
with one exception: the proposal to increase contribution limits was forwarded to the full City
Council for further discussion. Since that time, however, several additional issues have arisen
concerning various provisions in ECCO and the Comm1551on would like the Rules Comm]ttee to
consider the fol]owmg additional changes -

Additional F iling Requirement

]11 accordance with the ﬁhng schedule outlined in state law, local candidates must file several
“pre-election statements” in the months leading up to & City election. Spec1ﬁcally, for this year’s
June 3rd election, candidates had to file a statement by March 24, covering the period ending '

March 17, and another statement by May 22, covering the period ending 17 days before the
election. Their next campaign statements were not due until July 31, well after the election, and
covered the period from the last statement through June 30. In other words, information

. regarding contributions received and expenditures made during the last 16 days before the
election is not disclosed to the public untii approximately two months after the election. State
law includes a similar time table for filings required in advance of a November election.

The Cornmlssmn has received suggestions that City candidates should be required to dlsclose all
campaign activities within twenty-four hours. Twenty-four hour filings could be extremely
burdensome for candidates and their treasurers. In the heat of a campaign, it can be difficult for
candidates and treasurers to gather information regarding the contributions that have been
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accepted by agents of the committee on a given day. To require them to do this every day would
be especially onerous. Moreover, because ECCO requires candidates to obtain contributor
information before depositing a contribution, and because a contribution must be disclosed as
received even if it has not yet been deposited, a twenty-four hour filing requirement would likely
necessitate frequent amendments of their campaign statements.

In light of the difficulties that would accompany twenty-four hour reporting, the Commission
recommends adding one more pre-election filing in order to provide the public with additional
information before election day. Put another way, requiring one additional campaign statement
would strike the appropriate balance between a desire for extra transparency and the interest in
minimizing the burdens placed on campaign commlttees

Spemﬁcally, the Comxmssmn recommends amendments to ECCO that would require City .
candidates to file a third pre-election campaign statement on the Fnday before a Tuesday |
election, covering the period through the Thursday before the election: [t is relevant to note that
the City of Los Angeles currently imposes a similar additional filing requirement on its City
candidates, and the Los Angeles Ethics Commission staff reports that there do not appear to be
any assoc1ated difficulties in terms of compliance. '

" Legal Defense Funds ‘ o < ' . - {

During the 2007 state legistative season, the City of San Diego sponsored Assembly Bill 1441. .
This.bill was ultimately approved and signed by the Gevernor in October of 2007, It amended

. state law to provide that local candidates may establish and maintain separate committees and
bank accounts for legal defense fund purposes. Prior to the passage of this law, local candidates
were required to maintain legal defense funds within an existing campaign comm1ttce which-
effectively required them to co-mingle legal defense and campaign funds. '

Afier the law was approved, the FPPC proposed a corresponding Regulation delineating the
various rules associated with Jocal legal defense funds. Because the initial proposed Regulation .
conflicted with the current legal defense fund rules in ECCO in several respects, the Commission
staff worked with the FPPC staff on amendments to the proposed Regulation. These efforts were
successful and on August 14, 2008, the FPPC approved the final Regulation (18530.45).

The FPPC Regulation requires our local legal defense fund laws to be at least as strict as the
state’s laws in three specific areas: the establishment of a legal defense commiittee,
recordkeeping requirements, and reporting obligations. The proposed changes to ECCO meet
these standards, and in fact closely follow the state’s guidelines, In all other areas, the FPPC
Regulation expressly permits the City to tailor its legal defense fund provisions in the manmer it
deems most appropriate, regardless of whether such laws are more or less restrictive than state
law. Thus, the proposed amendments to the City’s legal defense fund laws largely keep intact
most of the framework that currently exists in ECCO. Many of the proposed changes simply
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reflect the fact that legal defense funds no longer must be subsumed within an existing campaign
committee. In other words, the proposed amendments recognize the ability of a candidate or
elected official to create a new and distinct legal defense committee that can collect and spend

- contributions through its own separate and distinet legal defense checking account.

In addition to proposing amendments that reflect the ability to create sepafate legal defense
committees, the Commission is proposing the following policy modifications associated with
legal defense funds:

» The City’s current legal defense fund provisions allow a contributor to give a candidate
or officeholder up to $250 per year per audit or legal proceeding, over and above what
the contributor may give for campaign purposes. The Commission proposes to raise the
legal defense contribution limit to $1,000 per calendar year. In addition, the Commission
proposes that the limit be tied to the same dollar amount that exists for campaign.

. contributions (currently, there is no connection between the two limits). This would be
accomplished by setting the limit so that it is always equal to the campaign contribution.
iimit (which is iridexed every two years in accordance with changes to the Consumer
Price Index), In other words, whenever campaign contribution litiis are increased
through 1ndex1ng, the contribution limit for legal defense flmds would automa‘ucally be

. increased to the same amount

« ECCO currently states that the creation of a legal defense fund is the only means by
which a candidate or slected official may solicit and accept contributions to.pay for the
costs of responding to an audit or enforcement action. In other words, under current law,

- candidates and elected officials are not permitted to solicit or accept new campaign
contributions for legal defense purposes without first establishing a “legal defense fund”
to accept those contributions. (They are, however, permitted to use existing campaign
funds for legal defense purposes in accordance with the guidelines in state law.) This
provision prevents candidates and officials from collecting new contributions for their
legal defense without first publicizing the fact that they are the subject of an Ethics
Commission investigation (because they are required to provide a description of the
action when they establish the legal defense fund). Thus, if a need for legal defense
funds occurs in the midst of an election, it forces.the candidate to decide between giving
opponents potentially damaging intformation, or foregoing the ability to collect new legal
defense fund contributions to pay legal expenses. There is arguably no harm to anyone
but the candidates if they are allowed to solicit and use new campaign contributions to
pay for legal bills, since they would essentially be using campaign funds that could be
used for purposes of campaign advocacy on attonjey’s fees. Accordingly, the
Commission recommends deleting the exclusivity provision.

 Both the current and proposed legal defense fund laws state that within six months of the
conclusion of all audits and proceedings for which legal defense funds were collected, all



GUOR3U
The Committee on Rules, Open Government and Interﬂovemmental Relatlons
August 20, 2008
Page 4

leftover funds must be disposed of and the City Clerk notified that the audits or
proceedings have concluded. In the proposed amendment, the language refers to the
termination of the legal defense committee, and is modeled on the new FPPC Regulation.
That Regulation includes a provision permitting a local jurisdiction or the FPPC
Executive Director to extend the termination date for good cause. In the event that a
candidate or elected official has incurred substantial legal fees and needs additional time
to retire the debt, an extension may be appropriate. (Note that any unpaid legal fees
could be considered an unlawful gift to a candidate or elected official.) Accordingly, the
Commission has proposed a corresponding provision in ECCO that would permit the
Ethics Commission Executive Director to extend the termination date for good cause, and
would also require the Executive Director to report to the Ethics Commission if he or she
granis any such extensions.

Telephone Communications

The changes previously approved by the Rules Committee in June of 2008 include several
-amendments designed to bring the telephone communications provisions into conformance with
recently-adopted state law. The Commission recently realized, however, that the new state law
differs from ECCO in that state law regulates 500 or more advocacy calls “that are similar in
nature,” whereas ECCO currently regulates 500 or more advocacy calls made in connection with
an election, regardless of whether the content is similar. State law clearly intends to capture only
those campaign efforts 1nvolv1ng calls of 500 or more that use substantially the same script for
the call (either live or recorded). The Commissjon is concemed that incorporating this new rule
into ECCO will result in the Commission staff (in an advisory capacity) and the Commissioners
(in an enforcement capacity) being forced to evaluate the nuances of different scripts to
determine if a reasonable person would believe that they are “similar in nature.” The
Commission believes that it would be more appropriate and effective to adopt a simpler bright-
line law that will apply without the need for a case-by-case analysis. Accordingly, the
Commission recommends amending the definition of “mass telephone communications” to
incorporate ECCQO’s current standard (500 or more calls made in connection with an election).

The Rules Committee previously approved changes that would expand the “mass telephone
communications” definition to include more than just express advocacy calls, in order to require
an identification disclosure on subtler “push poll” calls (note that disclosure may be made at the
end of the call in order to avoid skewing the polling results). In order o clarify that the
disclosure requirements would only apply to calls made for advocacy and polling purposes, and
not to routine calls made to vendors, campaign staff, etc., the Commission recommends further
amending the “mass telephone communications” definition to expressly state that it applies only
to advocacy calls and polling calls.

For your convenience we have drafied the attached strike-out version reflecting proposed
changes to the relevant portions of ECCO. We look forward to discussing these proposed
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changes with you at the Rules Commuittee meetmg on September 3, 2008. If you have.any
questions, please contact me at your convenience.

/ A /
Sthe€y Fulhérst”
Ex’ecutive Difector

Enclosure

cc: Catherine Bradiey, Chief Deputy City Attorney
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g3 Election Campaign Control Ordinance

(Third Pre-Electlon Statement)

Proposed Effective Date: J anuary 1, 2009

| Chapter 2: Government _
Article 7: Elections, Campaign Finance and Lobbying
Division 29: Election Campaign Control Ordinance

§27 2930 Base Level of Campalgn Statements and Disclosures

Bach candidate and committee shall file campaign statements in the time and manner
required by California Government Code sections 81000 et seq. and title 2 of the California
- Code of Regulations with the following additional requirements:

(a) All candidate and committee campaign disclosure statements that are generated from

()

(©)

(d)

the output of a compuier software program shall be generated with the names of all
contributors listed in alphabctical order by last name. Treasurers for any commitiee
that-files handwritten campaign disclosure statements shall make reasonable good

 faith efforts to list the names of all contnbutors in alphabetical order by last name.

A general purpose recipient commirtee attributing contributions pursuant to section
27.2936 totaling $100 or more to the same individual for purposes of supporting or
opposing a candidate in an election shall, within six months of the attribution,
separately disclose such contributions on a campaign statement filed with the City
Clerk by supplying all identifying information regarding the contributor, reporting the
date of the attribution as the “date recetved,” showing the amount attributed to the

_ individual at that time, identifying the applicable candidate and election for which the

attribution was made, and indicating that the contribution is being re-reported per San
Diego Municipal Code section 27.2930.

A general purpose recipient committee that submits all of the information required by
subsection (b) in a supplemental document attached to a campaign statement filed
with the Cizy Clerk will be deemed to have complied with the provisions of
subsection (b).

Any payment made by a polifical party for member communications to its members
who are registered with that party and that would otherwise qualify as a contribution
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or expenditure shall be reported on that political party’s campaign disclosure
statement in a manner that identifies the payment as a “member.communication.”

[n addition to any other c@ paign statement required to be filed pursuant to the
California Political Reform Act, every candidate, controlled commitiee, and
committee primarily formed to support or oppose a candidate, shall file a pre-election
statement on the Friday before any election in which the candidate is listed on the

ballot. This statement shall have a closing date of the Thursday before the election
and shall cover activitv and pavments occurring throuch that da

“When reporting contributions for regularly scheduled City candidate elections.

candidates and commitiees shall include the notation “(P)” for all contributions that
the contributor has designated for a primary election, and shall include the notation
“(G)” for all contributions that the contributor has designated for a geperal election.

- In instances where the contributor has.not designated his or her contribution for a

particular election, the candidate or committee shall include the notation “(P)” for all
contributions the candidate or committee has allocated for the primary election, and

shall include the notation “(G)” for all contributions the candidate or committee has

allocatcd for the general election. :

When reporting contributions for specially scheduled City candidate elections,
candidates and commitiees shall include the notation “(S)” for all contributions that
the contributor has designated for a special election, and shall include the notation
“(R)” for all contributions that the contributor has designated for a special run-off
election. In instances where the contributor has not designated his or her contribution
for a particular election, the candidate or committee shall include the notation “(S)” .
for all contributions the candidate or committee has allocated for the special election,
and shall include the notation “(R)” for all contributions the candidate or committee
has allocated for the special run-off election.

In conjunction with making the notations required by subsections (f} and (g),
candidates and committees shall disclose the cumulative amount of coniributions
received from the contributor for each election.

Sponsors and sponsored commirtees participating in City elections are subject to the
reporting obligations set forth in title 2, section 18419 of the California Code of
Regulations,

Page 2 of 3
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It is unlawful to fail to comply with the disclosure requirements of California
Government Code sections 81000 ef seq., the disclosure requirements of title 2 of the
California Code of Regulations, and the additional requirements of this section.
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§27.2903

Election Campaign Control Ordinance
| (Legal Defense Funds)

STRIKEOUT VERSION

Chapter 2: Government
Article 7: Elections, Campaign Finance and Lobbying
Division 29: San Diego Municipal Election Campaign Coutrol Ordinance

Definitions

- Unless otherwise defined in this section, or the contrary is stated or clearly appears from

newly
defined’
term

Change in
terminology

© o §27.2965

Separate
committee
instead of a
fund wfin
existing
campaign

committee,

the context, the definitions of the Political Reform Act of 1974 (Government Code
sections 81000 ef seq.) and the definitions contained in the regulations adopted by the

Fair Political Practices Commission shall govern the interpretation of this division.

Legal defense commitiee means a committee created and controlled by an elected City
Official or candidate for the purpose of receiving and spending funds to defray the

professional fees and costs incurred in the City Official's or candidate’s response to an
audit or the legal defense of one or more civil, criminal, or administrative proceedings.

Professional fees and costs means expenses related to the retention of an attorney,

- treasurer, fundraiser, or any other person retained to perform services reasonably related

to the purpose for which a lesal-defensefund legal defense committee is created.

Legal Defense Fund Funds |

(a) 'Every electéd City Official and every candidate for elective City office shall be
permiitted to establish and maintain one lesel-defense-fund legal defense committee

and one legal defense checking account for the purpose of soliciting, accepting, and
spending legal defense funds.

Page 1 of 5
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(b)

UCL88

FTB performs
audits of
campaign
committees

©

Annual limit
based on
the dollar
amount of
campaign
contribution
limit

@

In addition to contributions received in connection with seeking an elective Cizy
office, any elected City Official or candidate for elective City office may receive
legal defense fund contributions from individuals foralegal-defensefund, and may

~ use such contributions solely for the following purposes:

(1) to defray professional fees and costs incurred in the City Official’s or
candidate’s response to an audit of his or her campaign activity conducted by
" the City of San Diego Ethics Commission, ez the California Fair Political
Practices Comumission, or the California Franchise Tax Board; or

(2) to defray professional fees and costs incurred in the City Official's or
candidate’s legal defense 10 one or more civil, criminal, or administrative
-proceedings arising directly out of the conduct of an election carnpaign, the
electoral process, or the performance of the City Official's governrmental
activities and duties. :

It 15 unlawful for any individual to make, or for any elected City Official or
candidate to solicit or accept.from any individual, legal defense fund contributions

totaling more than $258 the dollar amount established by sections 27.2935(a) and
27.2937 during a single calendar year to-aJegal-defense-fund in connection with an
audit or a civil, criminal, or administrative proceeding identified in a-Statement-of
P&Fpese—ﬁkd—wyﬂa—&ae—éﬂyéle#epw%e—see&ea%llsléé the Statement of
Organization required by section 27.2966(b).

-An individual’s contributions to a legal-defense-fund &Ee-ﬂe%-s%jeet—te [egal deﬁense

committee do not count toward the campaign contribution limits set forth in
seetions section 27.2935, and are not subject to the t1ge limits set forth in section

- 272938,

(@)

separate
committee
makes
provisions
unnecessary

It is unlawful for any individual to make a contribution to a legal-defonse fund legal
defense committee without accompanying the contribution with a disclosure form
identifying the particulars of all matters, if any, that such individual has pending
before the board, commission, department, or agency of which the City Official or
candidate maintaining the legal-defense fund legal defense committee is a member
or employee. When filing the quasterly campaign statements required by section

29.2967, the City-Official-or-candidate raintaining the legal defense fund legal
defense committee shall attach to such statement a copy of each disclosure form

" received pursuant to this subsection.
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Designation no
longer needed;l
contributions go to

separate

committee

g}!zgfs; (H) Itisunlawful for a person other than an individual to make a contriburion to alegal
individuals defense committee 1t is unlawful for a Ci icial or candidate 10 solicit or accept
can make a contribution for a legal defense committee from any person other than an

LDE individual, - - '

contribution

&

May accept
campaign funds
for legal defense

§27.2966 Establishment of a Legal Defense Fund ittee and Checkin
Recordkeeping :

Staternent of
Purpose -
replaced with
FPPC Form 410
(Statement of
Organization)

&

te)

(a) A City Official or candidate who raises legal defense funds shall depasit the @ ds

F Z&D‘Q;e in. and expend the funds from, a legal defense checking account that is separate
an with from anv other bank account held by the Ci icial or candidate. The checkin
regard to account shall be established at an office of a bank or other financial institution
es‘a?“?“‘ providing checking account services located in the Citv of San Diego,

ment of, )

and record-

keeping for, | (&) - The Ciry Official or candidate shall establish a legal defense committee for the legal

an '—D!:t . defense checking account by filing a Statement of Qrganization with the Secretary
commitee. of State and the City Clerk pursuant to California Government Code section 84101,

The Statement of Organization shall contain a description of the specific audit or
civil, criminal, or administrative proceeding or proceedings for which the legal
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defense committee is established, and shall be-amended nursuant to Gavernment

Code section 84103 as audits or proceedings are cither resolved or initiated. The
words “Legal Defense Fund” and the Citv Official’s or candidate ’s name shall be

included in the name of the legal defense commirtee.

The City Official or candidate, and the treasurer of the legal defense committee, are

subject to the recordkeeping requirements set forth in title 2, section 184010f the
California Code of Regulations, and shall keep separate detailed accounts, records,
bills, and receipts for each audit and legal groceeding specified in the Statement of
Organization filed pursvant to subsection (a), including documentation

ubgtantlatmg the ba31s for each expenditure made with legal defense funds.

The records reguired by section 27.2966(c} shall be kept by the Ciry Official,

candidate. or treasurer for a period of four vears following the date that the
campaign statement to which thev relate is filed, '
egal Defense Co

(a) The eeﬁ#e#e&ﬂe@nmﬁee legal defense committee of any City Official or candidate

(b)

' Maintain
current
reporting

~{which is

schedule -

stricier than
state law).

Mo longer -
needed

because .
committee
is separate

§27.2968

Maintain
current
prohibitions

who is a candidate in an upcoming City election shall disclose its legal defense fund
activity on campaign staternents ﬁled in accordance with the schedule prescribed by
the Political Reform Act andidate controlled committees in the

The ee%ﬁ#e#ed—e@mmﬁtee legal dggense committee of any Czty Official or candidate
who is not a candidate in an upcoming City election shall disclose its legal defense
fund activity on campaign statements filed quarterly, as follows:

1)

No later than April 30 for the period of January 1 through March 31.
(2) No later than July 31 for the period of April 1 through June 30,
(3). No later than October 31 for the period of July 1 through.Sépter-nber 30.
(4) No later than January 31 for the perioci of Oct.ober 1 through December 31.

Impermissible Use of Legal Defense Fund Funds

(3) Tt is unlawful for a City Official or candidate to use any pe?&eﬁ—ef—a-}eaa}—éefe&se

fund funds in a legal defense checking account to pay a fine, sanction, or other type
of penalty.
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Goe ~ (by Itis unlawful for a City Official or candidate to transfer any pertien-efalegal
GOCE81 . defense-fund funds in a legal defense checking account to any other commitree.

§27.2969 Conclusion of Audit or Ex:gcegding: Termination of Legal Defense Fund Committee |

Giving mo]ney : : \ _
to Genera : : e : TYPT : 2
Fund not & f ..
allowed under accounting basisi-or;
‘new state
law.

(a) Atthe conclusion of an audit or legal proceeding idégtiimd in a legal defense

committee’s Statement of Organization, and after the payment of all professional

ﬁo;:rufggg?w fees and costs incurred in connection with that audit or proceeding, the Ciry Official
other LDF or candidate may use any remaining contributions collected for that audit or
matiers, but are roceeding to pay outstanding professional fees and costs incurred in connectio
Zﬁgﬂi;‘; 8 with any other audit or proceeding identified in the legal defense commitree s
contribution tatement of Organization, so long as such contributions, when aggregated with all
fimits. other contributions from the same contributor for the same audit or Qroceedlng, do

not exceed the contribution limits set forth ip section 27 2965(c).

(b) Within six months after the conclusion of all audits and proceedings for which the
legal defense committee was established, the Cirv Official or candidare shall refund

Leftover anv remaining funds to contributors on a “last in, first ouwi™ or *“first in, first out™
funds get accounting basis, close the legal defense checking account, and terminate the legal

returned to

contribLEorS: defense committee pursuant to title 2. section 18404(b) and (c) of the California

Executive ode of Regulations. The Ethics Commission’s Executive Director mav for cood

D;W‘;f may cause extend the termination date. An application to extend the termination date
exien

Swadinefor | shallbe in writing and shall include copies of all supporting documents including
good cause, copies of any relevant billing statements, The Executive Director shall report to the
and must Ethics Commission at jts next regularly scheduled meeting, or as soon thereafier as
;Zigiﬁzr practicable. anv extensions granted pursuant to this section.

Commission. '
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§27.2903

Revised '
definition

§27.2971

Election Campaign Control Ordinance
(Telephone Communications)

PropAosed Effective Date: January 1; 2009

Chapter 2: Government
Article 7: Elections, Campaign Finance and Lebbying
Division 29: Election Campaign Control Ordinance

Definitions

Unless otherwise defined in this section, or the contrary is stated or clearly appears from
the context, the definitions of the Political Reform Act of 1974 (Government Code sections
81000 et seq.) and the definitions contained in the regulations adopted by the Fair Political
Practices Commission shall govern the interpretation of this division.

Mass telephone communications means live or recorded telephone calls to 500 or more
individuals or households in connection with the same eJection for the Mbse of {a)
supporting or opposing a clearly identified candidate or a clearly identified measure. or (b)
conducting a poll that mentions or refers to a clearly identified candidate or a clearly
identified measure. '

Telephone Communications

(a) Itis unlawful for any candidate or committee to engage or hire others to engage in

mass teleghone commumcgnon hve—weeefded—teleﬁheﬂe—eeﬂaﬂmeaﬁeﬂs—%%hé{}g

Changes
already
approved by
Ethics

‘and Rules
Committee

Commission

eaﬁalzdafe-ef—ézﬁ—meaﬁ#e unless the commumcatlons 1nclude a statement that T.he

EER1Y

communications are “paid for by,” “authorized by,” or are otherwise being made
behalf of” immediately followed by the name of each candidate or committee that ig
paying for any of the resources used for the communications or that is otherwise

authorizing the communication. For purposes of this subsection, “resources” include
the purchase of a contact list, the development of a script, overhead expenses, and

telephone charges. The type of disclosure required by this section shall be determined
as follows: '

(1) Acallis “paid for by” a candidate or commitree when the candidate or
commzrteejaavs directly for the call or pays another person to make the call on

its ‘behalf.

Page 1 of 2



oG 294 (2) Acallis “authorized bv” a candidate or commirtee if a person pays for the call

! [ .
at the behest of the candidate or committee and that payment is a contribution to
the candidate or commiitee,

(3) Notwithstanding subsections (a}(1) and (a}(2), a call is made “on hehalf of” a

candidate or commitiee when it is made by a volunteer at the direction of the
candidate or committee. '

(b) The statement required pursuant to subsection (a) shall be clearly audible and at the
‘same general volume. as the rest of the telephone message.

(c) If the telephone communication is a recording, the s‘tat-err‘lent required pursuant to
subsection (a) shall be played at the same speed as the rest of the message.

- (d) Ifthe telephone communication is paid for by a controlled commirtee, the name of the
candidate controlling the committee shall be included in addition to the information
required by subsection (a).’

(&) Any candidate or committee paying for a live or recorded telephone communication
subject to this section shall maintain for four years a transcript of the message being

communicated, a copy of any recorded messages, and a record of the number of calls -

for each message.

(f) The disclosure requirements set forth in this section shall not apply to:

B)—a candidate personally engaging in a live telephone communicationser ,

V3 09310 Ky
301230 S¥4210 411

NSIHY 9243580
3A1323Y
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CITY OF SAN DIEGO
ETHICS COMMISSION

MEMORANDUM

7

DATE: September 2; 2008
TO: | Elyse Lowe, Rules Committee Consultant
FROM: . Stephen Ross, Program Manager

SUBJECT: Updated Documents for September 3, 2008, Rules Comrruttee Meeting
‘ (Item 3: Election Campaign Control Ordmance) :

Attached is an updated version (dafed August 29, 2008) of the Ethics Comnﬁssion’s
proposed changes to the City’s Election Campaign Control Ordinance (Legal Defense

A A
‘Pnnd\ nrn‘“ ‘“n“‘: 'T111C "nﬂ 9'1“‘:"1 “p"SlOQ Contalns nen- “""‘Stantly [+] Vh“‘""&""" TeConMuncnaca

by the Clty Attorney’s Ofﬁce Please substitute this version for the one we submitted
previously (dated August 18, 2008).

i

If you have any questions, please contact me at your convenience at (619) 533-3476.



SAN DIEGO ETHICS COMMISSION REVIEW OF THE CITY’S
Election Campaign Control Ordinance

(Legal Defense Funds)

_ 00Ge87

§27.2903

newly
defined
- term

Change in
terminology

§27.2965

Saparate
committee
instead of a
fund wiin
‘existing
campaign
committee.

STRIKEOUT VERSION

Chapter 2: Government
Article 7: Elections, Campaign Finance and Lobbying
Division 29: San Diego Municipal Election Campaign Control Ordinance,

Definitions

Unless otherwise defined in this section, or the contrary is stated or clearly appears from
ine coniexi, ine definitions of the Political Reform Act of 1974 (Government Code
sections 81000 ef seq.) and the definitions contained in the regulations adopted by the
Fair Political Practices Commission shall govern the interpretation of this division.

Legal defense committee means a committee created and controlled by an elected City
Official or candidate for the purpose of soliciting, accepting, and spending funds to

defray the professional fees and costs incurred in the Ci icial’s or candidate’s
response to an audit or the legal defense of one or more civil, criminal, or administrative

groceedm gs.

Professional fees and-costs means expenses related to the retention of an attorney,
treasurer, fundraiser, or any other person retained to perform services reasonably related

to the purpose for which a legal defense fund legal defense committee is created.

Legal Defense Furd Funds

(a) Every elected City Official and every candidate for elective Ciiy office shall be

permitted to establish and maintain one legal-defense-fund legal defense cammittee
and one legal defense checking account for the purpose of soliciting, accepting, and
spending legal defense funds.
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(e)

separate
committee
makes
provisions
unnecessary

In additien to contributions received in connection with seeking an elective Ciry
office, any elected City Official or candidate for elective City office may receive

legal defense fund contributions from individuals fer-etegal-defense-fund, and may
use such contributions solely for the following purposes:

(1) to defray professional fees and costs incurred in the Ciry Official's or
candidate 's response to an audit of his or her campaign activity conducted by
the City of San Diego Ethics Commission, e the California Fair Political
Practices Commission, or the California Franchise Tax Board; or

(2) to defray professional fees and costs incurred in the City Official’s or
candidate’s legal defense to one or more civil, criminal, or administrative
proceedings arising directly out of the conduct of an election campaign, the
electoral process, or the performance of the City Official’s govemmental
activities and duties.

It is unlawful for any individual to make, or .fghany elected City Official or
candidate to solicit or accept from any individual, legal defense fund contributions

totaling more than $256 the dollar amount established by sections 27.2935(a) and
27.2937 during a single calendar year te-alegal-defensefund in connection with an
audit or a civil, criminal, or administrative proceeding identified in a-Statementof
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Organization required by section 27.2966(b).

An individual’s contributions to a legal-defense fund are-notsubjectte legal defense
committee do not count toward the campaign contribution limits set forth in

seetions section 27.2935, and are not sublect to the time limits set forth in section

27.2938.

It is unlawful for any individual to make a contribution to a'lega:l—drefeﬁse fund legal

" defense committee without accompanying the contribution with a disclosure form

identifying the particulars of all matters, if any, that such individual has pending
before the board, commisston, department, or agency of which the Cizy Official or
candidate maintaining the tegel-defense fund legal defense commitiee is a member
or employee. When ﬁhng the quaﬂefly campalgn statements requlred by section

e;ense commztte shall attach to such statement a copy of each dlsclosure form
received pursuant to this subsection.
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2

May accept
campaign funds
for legal defense

It is unlawful for a person other than an individual to make a contribution to a legal

defense committee. It is unlawful for a City Official or candidate to solicit or accept

a contribution for a legal defense committee from any person other than an

individual,

-
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§27.2966 Establishment of a Legal Defense Fund Committee and Checking Account;
Recordkeeping

@

Statement of
Purpose
replaced with
FPPC Form 410
(Statement of
Organization)

)

Follows
new state
law with
regard 1o
establish-
ment of,
and record-
keeping for, | {b)
an LDF
committee.

A City Official or candidate who raises legal defense funds shall deposit the funds

in, and expend the funds from, a legal defense checking account that 1s'separate
from any other bank account held by the Citv Official or candidate. The checkin

account shal] be established at an office of a bank or other financial institution

providing checkinp account services located in the City of San Diego.

The Citv Official or candidate shall establish a legal defense committee for the legal
defense checking account by filing a Statement of Orpanization with the Secretary
of State and the Clity Clerk pursuant to California Government Code section 84101,
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(d)

The Statement of Organization shall contain a description of the specific audit or
civil, criminal, or administrative proceeding or proceedings for which the legal
defense committee i3 established, and shall be amended pursuant to Government
Code section 84103 as audits or proceedings are either resolved or initiated. The
words “Legal Defense Fund” and the Citv Official’s or candidate’s name shall be
included in the name of the legal defense committee.

The City Official or candidate, and the treasurer of the legal defense committee, are
subject to the recordkeeping reguirements set forth in title 2, section 184010f the
California Code of Regulations, and shall keep separate detailed accounts, records,
bills, and receipts for each audit and legal proceeding specified in the Statement of
Organization filed pursuant to subsection (a). including documentation
substantiating the basis for each expenditure made with legal defense funds.

The records required by section 27.2 66(c) shall be kept by the Ciry Official,

candidate, or treasurer for a period of four years following the date that the
campaign staterent to which they relate is filed.

§27.2967 Disclosure-efLegal-Defense Fund-Aetivity Disclosures by Legal Defense Committee

(2)

(b)

Maintain
‘current

reporting
‘schedule
(which is

stricter than
state law).

No longer
needed
because
committee
is separate

§27.2968

Maintain
current
prohibitions

The eontrolledcommirtee legal defense committee of any City Official or candidate

who is a candidate in an upcoming City election shall disclose its legal defense fund
nr-hvrrv on r-nmpmr‘m statements filad in accordance with the schedule T'\TPQ(‘TI}'\P(" hv

the P011t1cal Reform Act for other candidate controlled committees in ;he City.
The eontrolledcommittee legal defense committee of any City Official or candidate

who 1s not a candidate in an upcoming City election shall disclose its legal defense
fund activity on campaign statements filed quarterly, as follows:

(1)
)
€)
(4)

No later than April 30 for the period of January 1 through March 31.
No later than July 31 for the period of April 1 through June 30.

No later than October 31 for the period of July 1 through September 30.

No later than January 31 for the period of October 1 through December 31.

Impermissible Use of Legal Defense Furd Funds

(a) Itis unlawful for a City Official or candidate to use any pemeﬂ—ef—a—l-eg-aﬂl—de-feﬂse

fund funds in a legal defense checking account to pay a fine, sanction, or other type
of penalty.
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It is unlawful for a City Official or candidate to transfer any pertion-ofalesal
defense-fund funds in a legal defense checking account to any other commitree.

§27.2969 Conclusion of Audit or Proceeding; Termination of Legal Defense ¥und Committee

Giving money
to General
Fund not
allowed under
new state
law.

. ' 0 . L2 £ : bl

(a)

Leftover funds
may be used for
other LDF
matiers, but are
subjectto -
attribution &
contribution
limits.

o

Leftover
funds get
returned to
contributors;
Executive
Director may
extend
deadline for
good cause,
and must ‘
thereatfter
notify the
Commission.

At the conclusion of an audit or legal proceeding identified in a legal defense
committee 's Statement of Organization, and after the payment of all professional
fees and costs incurred in connection with that audit or proceeding, the City Official
or candidate may use any remaining contributions collected for that audit or
proceeding to pay outstanding professional fees and costs incurred in connection

- with any other audit or proceeding identified in the legagl! defense committee's

Statement of Organization, so long as such contributions, when aggregated with al
other contributions from the same contributor for the same audit or proceeding. do
not exceed the contribution limits set forth in gectjon 27.2965(c).

Within six months after the conclusion of all audits and proceedings for which the

lesal defense commitiee was established, the Ciry Official or eandidate shall refund

any remaining funds to contributors on a “last in, first out” or “first in, first out”
accounting basis, close the legal defense checking account, and terminate the legal
defense committee pursuant to title 2, section 18404(b) and (¢) of the California
Code of Regulations, The Ethics Commission’s Executive Director may for good
cause extend the termination date. An application to extend the termination date
shall be in writing and shall include copies of all supporting documents including
copies of any relevant billing statements. The Executive Director shall report to the
Ethics Commission at its next regularly scheduled meeting, or as soon thereafter as
practicable, any extensions granted pursuant to this section. '

Page 5 of 5



CITY OF SAN DIEGO
ETHICS COMMISSION

Office of the Executive Director

MEMORANDUM

DATE: September 12, 2008
TO: - Council President and Members of the City Council
FROM: Guillermo Cabrera, Chair, San Diego Ethics Commission

Stacey Fulhorst, Executive Director, San Diego Ethics Commission

SUBJECT: Proposed Amendments to the Election Campaign Control Ordinance [ECCQO] and
Municipal Lobbying Ordinance {San Diego Municipal Code sections 27.2901, et
seq. and 27.4002)

Onw of ihe responsibiiiiies of ihe Eihics Commission, as set forth in SDMC section 26.0414(g),
is to “undertake a review of the City’s existing governmental ethics laws, and to propose updates
to those laws to the City Council for its approval.” In 2003 and 2004, the Commission
completed an extensive review and overhaul of the City’s campaign laws. The proposed changes
were adopted by the City Council and went into effect on January 5, 2005.

Since that time, the Commission has received input from City candidates and campaign
professionals regarding various aspects of ECCO, including an ongoing concern that the City’s
contribution limits are too Jow and should be increased. Accordingly, as part of its legislative
calendars for 2007 and 2008, the Commission held a series of public workshops to address the
issue of contribution limits and several related provisions. After extensive deliberation and
consideration of various proposals, the Commission unanimously approved a package of
proposed amendments that are discussed in detail below.

The Commission presented its proposed changes to the City Council Committee on Rules, Open
Government and Intergovernmental Relations on June 11, 2008, at which time the Committee
vated to approve and forward to the full City Council the Commission’s entire package of
proposed amendments with one exception. The proposed amendment to increase campaign
contribution limits was forwarded to the full City Council for further debate because the
Committee was unable to reach a consensus regarding the specific amount to which limits should
be increased.

PROPOSED AMENDMENTS

Contribution Limits (SDMC §§ 27.2935, 27.2936 & 27.2937):

Proposed changes: The Ethics Commission recommends increasing contribution limits to $1,000
for both district and citywide candidates. The Commission also recommends maintaining the
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Council President and Members of the City Council
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(Jddrifeﬁl bléhmal indexing factor but modifying the indexing provision so that adjustments will be
rounded to the nearest $50 (currently adjustments are rounded to the nearest $10).

Rationale: During the series of public workshops on ECCO, the Commission heard a great deal
of testimony concerning the City’s contribution limits. The main issue before the Commission
was how best to balance the City’s interest in reducing the potentially corrupting impact of
giving money to a candidate against a candidate’s ability to amass the resources necessary for
effective campaign advocacy. Contribution limits that are too high can result in corruption or the
appearance of corruption. On the other hand, contribution limits that are too low can harm the
electoral process by preventing challengers from mounting cffective campaigns against
incumbent officeholders, and may not survive First Amendment scrutiny. Ultimately, the
following factors led the Commission to conclude that the current limits are too low:

o The City’s contribution limits were initially set at $250 per election in 1973, when ECCO
was first adopted by the City Council. In January of 2005, the contribution limit for
candidates running in citywide races (Mayor and City Attorney) was increased to $300,
while the limit for candidates running in district races remained $250. In addition, in
January of 2005, a biennial indexing factor was incorporated into ECCO which resulted
in adjustments to the contribution limits in March of 2007 to $270 for district races and
3320 for citywide races.

o The costs associated with running for elective office (postage, printing, and media
advertising) have increased substantially since 1973, and the contribution limits have not
kept pace with increased costs. For example, the cost of postage in 1973 was $.08,
compared to $0.42 today.

o If the original $250 contribution limit were indexed for inflation in accordance with the
Consumer Price Index, the limit in 2008 would be approximately $1,200.

e Current contribution limits arguably prevent candidates from raising enough money to
effectively communicate with voters. The current limits have an especially adverse
impact on challengers because incumbents typically have an easier time raising money
from a large group of individuals by virtue of their officeholder status.

e Current contribution limits, coupled with time limits on fundraising (12 months before an
election and 180 days after an clection), typically require candidates to spend a
substantial amount of time fundraising, which comes at the expense of communicating
with voters. For incumbents, the time spent raising funds takes away from time spent on
official duties.

» State and local campaign laws include regulations designed to ensure transparency and
provide the public with relevant information concerning contributions and expenditures
in a timely manner. In order to ensure compliance with these regulations, candidates
typically hope to retain experienced campaign professionals. Low limits on
contributions, however, can result in insufficient funds to hire experienced professionals.
Without experienced professionals, candidates reportedly find it more difficult to comply
with ECCO.
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¢ The City’s current limits have the unintended consequence of encouraging City

candidates to align themselves with various special interest groups and political parties
because these groups have the means to support them financially via independent
expenditures and member communications. Candidates maintain that they would prefer
to raise their own campaign funds from individual supporters and control the advertising
associated with their campaigns.

After the Commission determined that the current limits should be increased, it engaged in
extensive discussions and deliberations before deciding to recommend a new limit of $1,000 for
both district and citywide races. The followmg factors contributed to this decision:

o Candidates for federal elective office are currently limited to $2,300 per election, and
candidates for the state legislature are limited to $3,600 per election.

¢ Contribution limits for candidates for local elective office in the fifteen largest cities in
the United States generally range from $500 to $5,000, with limits in Los Angeles of
$500 (district) / $1 000 (citywide), and limits in San Francisco of $500 (district &
citywide).

o Recause increasing contribution limits could have the effect of disenfranchi iging smaller
contributors, the Comm1551on considered the fact that a contributor making a $50
contribution each month would still be able to contribute a total of $900 in the 18 months

leading up to a general election.

* Although indexing the original $250 for inflation would result in a $1,200 limit today, the
: Commission heard testimony indicating that the original $250 limit was a based in large
part on a political compromise rather than a calculated study.

* Because candidates for citywide races generally have a larger pool of potential
contributors, the Commission did not see a compelling need to recommend higher
contribution limits for citywide candidates.

As discussed above, the Rules Committee generally agreed that the City’s contributions should
be increased, but decided to forward the proposal to the full City Council for additional
discussion regarding the specific amount of the increase.

Additional Filing Requirement (SDMC § 27.2930):
Proposed changes: The Commission recommends amendments to ECCO that would require City

candidates to file a third pre-election campaign statement on the Friday before a Tuesday
election, covering the period through the Thursday before the election. -

Rationale: In accordance with the filing schedule outlined in state law, local candidates must file
several “pre-election statements™ in the months leading up to a City election. Specifically, for
this year’s June 3rd election, candidates had to file a statement by March 24, covering the period
ending March 17, and another statement by May 22, covering the period ending 17 days before
the election. Their next campaign statements were not due until July 31, well after the election,
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and covered the period from the last statement through June 30. In other words, information
regarding contributions received and expenditures made during the last 16 days before the
election is not disclosed to the public until approximately two months after the election. State
law includes a similar time table for filings required in advance of a November election.

The Commission has received suggestions that City candidates should be required to disclose all
campaign activities within twenty-four hours. Twenty-four hour filings could be extremely
burdensome for candidates and their treasurers. In the heat of a campaign, it can be difficult for
candidates and treasurers to gather information regarding the contributions that have been
accepted by agents of the committee on a given day. To require them to do this every day would
be especially onerous. Moreover, because ECCO requires candidates to obtain contributor
information before depositing a contribution, and because a contribution must be disclosed as
received even if it has not yet been deposited, a twenty-four hour filing requirement would likely
necessitate frequent amendments of their campaign statements.

In light of the difficulties that would accompany twenty-four hour reporting, the Commission
recommends adding one more pre-election filing in order to provide the public with additional
information before election day. Put another way, requiring one additional campaign statement
would stnke the appropriate balance between a desire for extra transparency and the interest in
minimizing the burdens placed on campaign cominitiess. 1i is relevait 10 note thai the City of
Los Angeles currently imposes a similar additional filing requirement on its City candidates, and
the Los Angeles Ethics Commission staff reports that it has not encountered any difficulties with

compliance.

Restrictions on Time Periods of Contributions (SDMC § 27.2938):

Proposed changes: The Ethics Commission recommends adding an exemption to the 180-day
post-election fundraising time limit for contributions from a candidate to his or her committee.

Rationale: ECCO currently prohibits City candidates from accepting contributions more than
180 days after a City election. When the Commission proposed this time hmit in 2004, it
expressed its interest in reducing the amount of time that an elected official engages in
fundraising while contemporaneously conducting business as a City Official. The Commission
noted that most post-election contributors are individuals who have business before the City, and
the act of making a contribution jong after a City election suggests an interest 1n obtaining
special consideration from an elected official.

Since the time that this law took effect in January of 2005, the Commission staff has realized,
through the course of its audit and enforcement activities, that the language of the statute
prohibits the acceptance of all contributions more than 180 days after an election, including the
personal funds that candidates may wish to deposit into their committees after the 180-day period
expires. (ECCO requires candidates to deposit their personal funds into their committee bank
accounts before spending their own money on their campaigns.) Accordingly, a candidate who
has no leftover campaign funds arguably has no legal means to pay a campaign debt if he or she
receives a new invoice or discovers an outstanding campaign debt more than 180-days after an
election. Such a candidate also has no means of paying for recurring administrative expenses
(e.g., treasurer and software fees associated with post-election filings) incurred more than 180
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days afier an election. Because the underlying intent of the prohibition was to prevent City
candidates from accepting contributions from third parties long after a City election, the
Commission recommends amending the current language to exempt a candidate’s own
contributions to his or her committee.

Professional Expense Funds (SDMC §§ 27.2965 through 27.2969):

Proposed changes: The Ethics Commission recommends a series of changes to the provisions in
ECCO that address legal defense funds in order to recognize recent change in state law that
permits local candidates to create separate committees and accounts for legal defense fund
purposes. The amendments proposed by the Commission are also designed to ensure that the
provisions of local law comply with the requirements set forth in the new state law and
accompanying FPPC Regulation.

In accordance with direction from the Rules Committee, the term “legal defense fund” has been
changed to “professional expense fund” wherever appropriate in ECCO. It should be noted,
however, that recently adopted FPPC Regulation 18530.45 requires that the name of the
committee listed on the Statement of Organization (which must be filed with the Secretary of
State and the City Clerk) include the words “legal defense fund.” Thus, although the proposed
revisions to ECCO incorporate the teiiis “professional expense fund”™ and “professionai expense
committee,” the revisions also reflect that the formal name of the committee must include the
words “legal defense fund” in order to comply with state law. '

In addition to the foregoing, the Commission is proposing the following policy modifications
associated with professional expense funds: increase the annual contribution limits for these
funds to mirror the per-election limit for City candidate elections, eliminate the provision that
requires City candidates to create a new fund in order to raise money for legal defense fund
purposes, and add a new provision permitting the granting of an extension to the six-month
termination clause.

Rationale: During the 2007 state legislative season, the City of San Diego sponsored Assembly
Bill 1441. This bill was ultimately approved and signed by the Governor in October of 2007. It
amended state law to provide that local candidates may establish and maintain separate
committees and bank accounts for legal defense purposes. Prior to the passage of this law, local
candidates were required to maintain legal defense funds within an existing campaign
committee, which effectively required them to co-mingle legal defense and campaign funds.

After the law was approved, the FPPC adopted corresponding Regulation 18530.45, which
delineated various rules associated with local legal defense funds. This Regulation requires our
local legal defense (or “professional expense’) fund laws to be at least as strict as the state’s laws
in three specific areas: the establishment of the committee, recordkeeping requirements, and
reporting obligations. The proposed changes to ECCO meet these standards, and in fact closely
follow the state’s guidelines. In all other areas, the FPPC Regulation expressly permits the City
to tailor its legal defense provisions in the manner it deems most appropriate. Thus, the proposed
amendments to the City’s legal defense laws largely keep intact most of the framework that
currently exists in ECCO. Many of the proposed changes simply reflect the fact that legal
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defense funds no longer must be subsumed within an existing campaign committee. In other
words, the proposed amendments recognize the ability of a candidate or elected official to create
.anew and distinct “professional expense committee” that can collect and spend contributions
through its own separate and distinct “professional expense” checking account.

In addition to the foregoing, the Commission has proposed several policy modifications that are
based on the following:

e The City’s current legal defense fund provisions allow a contributor to give a candidate
or officeholder up to $250 per year per audit or legal proceeding, over and above what
the contributor may give for campaign purposes. The Commission proposes to raise the
“professional expense fund” contribution limit to $1,000 per calendar year. In addition,
the Commission proposes that the [imit be tied to the same dollar amount that exists for
campaign contributions (currently, there is no connection between the two limits). This
would be accomplished by setting the limit so that it is always equal to the campaign
contribution limit (which is indexed every two years in accordance with changes to the
Consumer Price Index). In other words, whenever campaign contribution limits are
increased through indexing, the contribution limit for professional expense funds would
automatically be increased to the same amount. :

s ECCO currently states that the creation of a legal defense fund is the only means by
which a candidate or elected official may solicit and accept contributions to pay for the
costs of responding to an audit or enforcement action. In other words, under current law,
candidates and elected officials are not permitted to solicit or accept new campaign
contributions for legal defense purposes without first establishing a “legal defense fund”
to accept those contributions. (They are, however, permitted to use existing campaign
funds for legal defense purposes in accordance with the guidelines in state law.) This
provision prevents candidates and officials from collecting new contributions for their
legal defense without first publicizing the fact that they are the subject of an Ethics
Commuission investigation (because they are required to provide a description of the
action when they establish the legal defense fund). Thus, if a need for legal defense
funds occurs in the midst of an election, it forces the candidate to decide between giving
opponents potentially damaging information, or foregoing the ability to collect new legal
defense fund contributions to pay legal expenses. There is arguably no harm to anyone
but the candidates if they are allowed to solicit and use new campaign contributions to
pay for legal bills, since they would essentially be using campaign funds that could be
used for purposes of campaign advocacy on attorney’s fees. Accordingly, the
Commission recommends deleting the exclusivity provision.

» Both the current and proposed legal defense fund (now referred to as “professional
expense fund”) laws state that within six months of the conclusion of all audits and
proceedings for which legal defense funds were collected, all leftover funds must be
disposed of and the City Clerk notified that the audits or proceedings have concluded. In
the proposed amendment, the language refers to the termination of the professional
expense committee, and is modeled on thé new FPPC Regulation. That Regulation
includes a provision permitting a local jurisdiction or the FPPC Executive Director to
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official has incurred substantial legal fees and needs additional time to retire the debt, an
extension may be appropriate. (Note that any unpaid legal fees could be considered an
unlawful gift to a candidate or elected official.) Accordingly, the Commission has
proposed a corresponding provision in ECCO that would permit the Ethics Commission
Executive Director to extend the termination date for good cause, and would also require
the Executive Director to report to the Ethics Commission if he or she grants any such
extensions.

Telephone Communications (SDMC § 27.2971):

Proposed changes: In order to conform to recent changes in state law, the Ethics Commission
proposes amending this provision to require a “paid for by” disclosure in lieu of the current “on
behalf of” disclosure when the call or caller is paid by a candidate or committee. In addition, the
Commission proposes expanding the identification requirement from calls made for the purpose
of expressly supporting or opposing a City candidate or measure, to also include calls made by
candidates and committees for polling purposes.

Rationale: When ECCO was amended in 2004, a provision was added that required the inclusion
of a “paid for by” disclosure in telephone communications directed to 500 or more individuals or
households per election. This law was subsequently revised in late 2005 to require an “on behalf
of” disclosure instead of the “paid for by” disclosure. The revision was prompted by concerns
over the misleading appearance created when the “paid for by” disclosure was made by
campaign volunteers.

In 2007, the State of California adopted new laws concemning identification requirements for
telephone calls. This state law applies to all candidates and committees in California. It requires
the inclusion of a “paid for by” disclosure when a candidate or committee pays for the call or
pays another person to make the call on its behalf. Because it is not permissibie for local
campaign laws to be less restrictive than state law, it is necessary to amend ECCO to require a .
“paid for by” disclosure in situations in which the candidate or committee pays for the call
(without using volunteers to make the call). The new state law also includes an “authorized by”
disclosure requirement when a person has paid for a call at the behest of a candidate or
committee. For purposes of consistency, the proposed amendments to ECCO also include this
requirement. :

The proposed amendments would maintain ECCO’s current requirement that volunteers make an
“on behalf of” disclosure when a candidate or committee is paying for the resources used to
make the calls. Although the new state law does not include any identification requirements for
calls made by volunteers, the Commission believes that it is important for volunteers to identify
the candidate or committee directing their efforts. In addition to satisfying the public’s interest
in knowing who is paying for the resources used to make the call, a volunteer’s “on behalf of”
disclosure will eliminate any ambiguity in the mind of the person receiving the call - under the
state model a person receiving a campaign call from a volunteer will not be able to tell if the
caller is truly a volunteer or is instead a paid caller failing to abide by the disclosure requirement.
By requiring a volunteer to make an identifying disclosure when the resources used to make the
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caﬁ)are paid for by a candidate or committee, the proposed amendment to ECCO will provide the

public with relevant information whenever these kinds of telephone calls are made.

Finally, the Commission staff has obtained advice from the Fair Political Practices Commission
[FPPC] indicating that member communications are not exempt from the state’s identification
requirements for telephone calls. Accordingly, the amendments proposed by the Commission
would delete the existing exemption for member communications by non-political parties.

In addition to the above proposed amendments that are necessary to harmonize local law with
state Jaw, the Commission also recommends revising ECCO to address “push polls™ (a series of
questions in a polling format that are designed to influence someone to vote for or against a
particular candidate or measure). Because the current identification laws only apply to calls
made expressly “for the purpose of supporting or opposing a City candidate or City measure,”
calls made for the purpose of conducting a true poll are not affected by the law. The
Commission has learned, however, that some candidates and committees have attempted to avoid
the identification requirement by claiming that their telephone communications were made for
polling purposes, when in fact their polling questions suggest that the real purpose for the calls is
to subtly advocate for or against City candidates.

In order o ensure that call recipicnts receive information regarding ihe cailer, and in order to
avoid situations that would require the Commission to evaluate the subtle nuances in particular
poll questions to determine whether a reasonable person would conclude that the poll was a true .
poll or a push poll, the Commission recommends expanding the identification requirement to
telephone communications made for polling purposes.

It is relevant to note that the identification requirement would only apply to calls made to 500 or
more individual households by a City candidate or a political committee. If, for example, a
newspaper or local television station wanted to pay for a true poll, it would not be subject to the
above disclosure requirements; these entities are not political “committees.” It is also relevant to
note that the current and proposed laws do not specify the placement of the disclosure within the
communication. In other words, a person conducting a true poll can make the required
disclosure at the end of the call to avoid skewing the poll results.

Housekeeping Amendments (SDMC §§ 27.2903, 27.2911, 27.2916, 27.2917, 27.2924,
27.2925, 27.2930, 27.2939, 27.2945 & 27.2960):

The amendments proposed by the Ethics Commission include the followmg housekeeping
changes and updates:

L.

Proposed change: Modify the definition of “committee” to expressly include
independent expenditure committees, and add a definition of independent expenditure
committee.

Rationale: Clarifies that ECCO applies to non-recipient committees that make
independent expenditures in support of or in opposition to a City candidate or measure.
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b . J'Pronosed change: Clarify that the duty to have a campaign treasurer, and the rules
regarding authorization by the treasurer, apply only to candidates and “recipient”
- committees.

Rationale: Clarifies that a committee that does not receive contributions from others, but
makes independent expenditures in support of a City candidate or measure, is not
required to have a campaign treasurer.

3. Proposed change: Incorporate a reference to FPPC Regulation 18401, which sets forth a
detailed list of the information that must be obtained by a committee before depositing
contributions.

Rationale: Incorporating the relevant FPPC Regulation ensures that local laws
concerning contributor information are consistent with state requirements.

4. Proposed change: Delete the current requirement that contributor information that has
not been provided must be requested in writing within ten business days.

Rationale: The current requirement that missing contributor information must be
requested in writing does not reflect the current practices of most candidates and
committees (most request the information via telephone or email). Moreover, because
local Taw requires candidates and committees to deposit contributions within thirty
business days or return them within thirty-five business days, and because contributor
information must be obtained before a contribution is deposited, the Commission does
not believe there is a sufficient reason to impose a ten-day time limit on obtaining
relevant contributor information,

5. Pfovosed change: Clanfy that the lawful use of campaign funds is governed by the entire
California Political Reform Act [PRA], as opposed to specific sections.

Rationale; Incorporating the PRA ensures that any and all updates to state law
concerning the permissible uses of campaign funds will be automatically incorporated by
reference into ECCO.

6. Proposed change: In the provision regarding acceptable uses of Asurplus funds, clarify that
only “vendor” debts (as opposed to candidate loans) must be paid within 180 days.

Rationale: This change will harmonize the surplus funds regulations with the vendor
debt laws, which regulate the payment of vendor debts as opposed to candidate loans.

7. Proposed change: Delete existing rules regarding recordkeeping and incorporate FPPC
Regulation 18401 by reference.

Rationale: The recordkeeping requirements set forth in FPPC Regulation 18401 are more
thorough, are updated on a fairly regular basis, and better reflect current campaign
practices. In addition, by incorporating the state’s recordkeeping laws, local candidates
and campaign professionals will be able to rely on one set of rules.
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8.

10.

11.

Proposed change: Eliminate a current provision indicating that a contribution is only
deemed to be “accepted” for purposes of disclosure when a candidate or committee has
obtained all of the requisite contributor information.

Rationale: Because ECCO requires candidates and committees to obtain contributor
information before a contribution is deposited, campaign treasurers previously expressed
concern that they might be required to disclose a contribution received at the end of a
reporting period even though they had not yet obtained the contributor’s information, and
that a campaign statement that did not include contributor information might result in an
enforcement action by the Ethics Commission. As a result, ECCO currently states that
contributions are not deemed to be “received” until the contributor information is
obtained. This provision, however, is impermissibly less restrictive than state law, which
states that a contribution is deemed to be “received” whenever the candidate or an agent
of the candidate’s committee takes possession of the contribution. This necessary
amendment to ECCO will require candidates and commitiees to report contributions
received near the end of a reporting period, even if all contributor information has not yet
been obtained. Once the information is obtained (within thirty business days as discussed
above) the candidate or committee will be required to file an amended campaign
statement reflecting the contributor information.

Proposed change: Incorporate FPPC Regulation 18531.2, which sets forth guidelines
regarding the return of general election contributions and the apportionment of
expenditures between the primary and general elections.

Ratignale: When a candidate raises money for a general election, but does not participate
in that election (i.e., withdraws from the race; wins outright in the primary; or does not
make it to the run-off), that candidate is required to refund general election contributions
to individual contributors on a pro rata basis, minus expenses associated with raising and
administering general election contributions. The FPPC recently adopted a Regulation
that provides guidance for state candidates with regard to refunding general election
contributions and determining how primary and general election costs should be
apportioned. This amendment will impose on local candidates the same refund and
apportionment rules contained in the FPPC Regulation.

Proposed change: Amend the provision requiring contribution solicitations to include a
reimbursement prohibition notice to clarify that a violation may only be cured if remedlal
action specified 1s taken before the date of the applicable election.

Rationale: ECCO requires candidates and committees to include on their campaign
contribution solicitations a notice that reimbursements by organizations are prohibited.
This provision contains a built-in cure for violations whereby the candidate or committee
may distribute the notice to all solicited individuals and notify the Ethics Commission
that remedial action has taken place. This built-in remedy only serves its intended
purpose if it occurs before the applicable election.

Proposed change: Clarify that the laws regulating the extensions of vendor credit apply
only to candidates and candidate-controlled committees.
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Rationale: ECCO’s requirement that campaign vendors be paid within 180 calendar days
is intended to avoid situations where unpaid campaign debts essentially become in-kind
contributions to a candidate. In addition, the 180-day limit is intended to discourage
candidates from engaging in deficit spending in the hopes of collecting enough
contributions after the election to retire their debts. (As discussed above, contributions
made after an election create the appearance that the contributor is attempting to curry
favor with the newly-elected official.) These public policy interests are not relevant to
committees that are not controlled by a candidate.

Fundraising Disclosure by Lobbyists (SDMC § 27.4002):

Proposed changes: The Ethics Commission’s proposals include an amendment to the Municipal
Lobbying Ordinance that would increase the fundraising disclosure threshold for lobbyists from
$1,000 to $4,000.

Rationale: As discussed above, the Commission has proposed increasing contribution limits to
$1,000 for both district and citywide candidates. The City’s Municipal Lobbying Ordinance
currently requires lobbying firms and organization lobbyists to disclose fundraising activities that
result in the raising of $1,000 or more for City candidates. This $1,000 threshold was based on

.-the City’s current contribution limits of $270 and $320. If the City Council concurs with the

D orng i o T

recommendation to increase contribution limits to $1,000, it would be appropriate to also

‘considering raising the fundraising disclosure threshold so that it is not triggered by a single

contribution. The Ethics Commission recommends increasing the threshold amount to $4,000 to
correspond with the approximately fourfold increased in the proposed contribution limits.

All the changes discussed above have been incorporated into the proposed clean and strikeout
versions of the Ordinance that accompany this report, and which are attached hereto as separate
documents. The proposed Ordinance, if approved by the City Council, would go into effect on
January 1, 2009, and would be applicable only to elections occurring after that date. For
example, candidates running for office in a 2010 election would be able to accept $1,000
contributions (if this amount is approved by the Council), but candidates in the upcoming 2008
general election would not be able to accept additional contributions in 2009 from contributors
who have already given them the maximum amount under the limits currently in effect.

We look forward to the City Council considering these proposed changes as soon as docketing of
this issue is feasible. If you have any questions, please contact Stacey Fulhorst at your
convenience.

Guillermo Cabrera )
Chair, San Diego Ethics Commission Executive Difector, San Diego Ethics Commission

cc: Catherine Bradley, Chief Deputy City Attorney
Kns Michel, Deputy Chief Community & Legislative Services
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THE CITY OF SAN DIEGO
\‘ETH 1CSs CO_M.M!SSION

Proposed Revisions to the Election
Campaign Control Ordinance

{and related revisions to the Lobbying Ordinance)

Pr d 1o be effectiva Jan 1.2

City Council Presentation

Cotober B, 2008

Increase Contribution Limits

“ Increase contribution limits to $1,000 per election for
district and citywide candidates
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v Negligibe increases since 1973 have not kept pace
with campaign costs

¥ Increased limits will help candidates amass enough
money to effectively communicate with voters

¥ Ingreased limits will help candidates retain
experienced campaign professicnals

¥ Increased limits are not sa high as to disanfranchise
smaller contributors

¥ Increased limits are not so high as to corrupt or
create the appearance of corruption

Corresponding Increase to Lobbyist
Fundraising Disclosure

if contribution limits are increased, the fundraising )
disciosure thrashold in the Lobbying Ordinance should be
adjusted proportionately

<+ The current fundraising disclosure threshold for
iobbyists is $1,000 (current contribution limits are
$270 / $320)

% If limits are increased to $1,000, fundraising
disclosure threshold should be increased to $4,000




“ Additional Filing Requirement

Require City candidates to file a third pre-election
campaign statement on the Friday before a Tuesday
election covering the peried through the Thursday before
the election.

3,

“  Currently, candidates do not disclose activity for the
16 days before an election until well after the
election

0

% This amendment is less onerous than twenty-four
hour filing and will provide the public with additionat
information before election day

Restrictions on Time Periods of Contributions

Exernpt a candidate's own contributions from the 180-

PR R O Y PR 1

day post-election fundraising fime limit

% The time limit provision was intended to
address comuption issues applicable to third
party contributions

% This amendment will enable candidates o pay
for outstanding campaign debts and recurring
administrative expenses

Professional Expense Fund

3

» Enact a series of amendments to recognize recent
change in state law permitting local candidates to”
create separate committees and bank accounts for
legal defense purposes

*

.

“ implement the following policy changes:

v Change “legal defense fund” to “professional
expense lund” (except where state law requires
the former term to be used}

v Increase the contribution limit {mirror the limit for
campaign contributions)

v Eliminate exctusivity provision

v Permit extension of six-month termination clayse
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Telephone Communications

Add the “paid tor by" and “authorized by" disclosures
now required by state law

Maintain the “on behall of” disclosure, but only for
campaign volunteers

Delete the exempticn for member communications by
non-political parties

» Extend the identification requirement to all calls made

by candidates and political committees for advocacy or
polling purposes
v Ensures that City’s laws will not be less strict

than state laws

¥ Will avoid ambiguity between true polls and
“push polls”

Housekeeping Amendments

Modify definition of “committee” to include independent
expenditure committees ’

Add definition of independent expenditure commitiee

Clarify that duty to have campaign treasurer, and rules
regarding authotizations by freasurer, apply anly to
candidates and “recipient” committees

Incerporate reference to FPPC Regulation regarding
required contributar information

Delete requirement that missing contributor infermation
must be cbtained in writing within 10 business days

Clarify that lawlul use of campaign funds is governed by
the entire Political Reforrm Act

Housekeeping Amendments, cont.

In surplus funds rules, clarify that only vendor debts (not
candidate loans) are subject to vendor debt nules.

Delete existing rules regardin recordkeeping and
incorporate applicable FPPC Regulation

Eliminate current provision stating that a contribution is
not “received” until all contributor information is obtained

Incorporate FPPC Regulation regarding the return of
general election contributions and the appertionment of
costs between elections

Amend provision regarding reimbursement prohibition
notice to clarify that remedial action must take place
befare the election

Clarify that vendor debt laws only éppiy to candidates
and their controlled cormnmittees




Effective Date

The Ordinance would go into effect on January 1, 2009,
but would not affect candidates currently in the midst of
an election campaign. Candidates seeking office in the
November 2008 election would not be:

< subject to any new filing requirements

“ subject to any new recordkeeping rules

< entitled to collect additionat contributions in excess of
the §270/320 limits currently in place

THE CITY OF SAN DIEGO
ETHICS COMMISSION

i

Proposed Revisions to the Election
Campaign Control Ordinance

(and refated revisions to the Lobbying Ordinance)

Propesed t seffective January 1, 21

City Council Presentation

Cgtaber &, 2008
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EXECUTIVE SUMMARY SHEET

L' .\} i: 3 2 1 ‘ CITY OF SAN DIEGO
DATE ISSUED: September 12, 2008
ATTENTION: San Diego City Council
ORIGINATING DEPARTMENT: Ethics Commission
SUBJECT: An ordinance amending the Election Campaign Control
Ordinance and the Municipal Lobbylng Ordinance in the
Municipal Code

CONTACT/PHONE NUMBER: Stécey Fulhorst / 533-3476

REQUESTED ACTION:

Adopt the Ordinance amending the Election Campaign Control Ordinance and the Municipal Lobbying
Ordinance ‘

STAFF RECOMMENDATION:
Adopt the Ordinance

EXECUTIVE SUMMARY:

The proposed amendments to the Municipal Code are reflected in the attached Ordinance, Strike-Out
Ordinance, and City Attorney Digest. The proposed reforms are described in-detail in the attached
memo from Guillermo Cabrera and Stacey Fulhorst dated September 9, 2008. In summary, the
amendments would increase the City’s contribution limits, add an additional pre-election filing for City
candidates, modify the rules goveming professional expense committees, modify the telephone
communications requirements to maintain consistency with state law and to include calls made by
candidates or political committees for polling purposes, and implement a series of housekeeping
amendments. Changes to contribution limits in the Election Campaign Control Ordinance necessitate a
corresponding change to the fundraising activities disclosure provisions in the Lobbying Ordinance.

FISCAL CONSIDERATIONS:

None

PREVIOUS COUNCIL and/or COMMITTEE ACTION:
Approved by the Rules Committee on June 11, 2008, and September 3, 2008

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:
Public discussion at ten Ethics Commission meetings from October of 2007 through August of 2008.

KEY STAKEHOLDERS AND PROJECTED HV[PACTS

City candidates, political committees, campaign treasurers, and persons required to register as lobbyists.

o
l\, W

City of San Ditgo Ethics Commission i
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CITY ATTORNEY DIGEST

ORDINANCE NUMBER 0- (NEW SERIES)

DATE OF FINAL PASSAGE

EFFECTIVE DATE

AN ORDINANCE AMENDING CHAPTER 2, ARTICLE 7,
DIVISION 29 OF THE SAN DIEGO MUNICIPAL CODE BY
AMENDING SECTIONS 27.2903, 27.2911, 27.2912, 27.2916,
27.2917,27.2924, 27.2925, 27.2930, 27.2935, 27.2936, 27.2937,
27.2938,27.2939, 27.2945, AND 27.2960; RETITLING AND
AMENDING SECTIONS 27.2965, 27.2966, 27.2967, 27.2968, AND
27.2969; AND AMENDING SECTION 27.2971, RELATING TO
THE CITY OF SAN DIEGO ELECTION CAMPAIGN CONTROL
ORDINANCE; AND AMENDING CHAPTER 2, ARTICLE 7,
DIVISION 40 OF THE SAN DIEGO MUNICIPAL CODE BY
AMENDING SECTION 27.4002, RELATING TO CAMPAIGN
FUNDRAISING DISCLOSURES UNDER THE CITY’S
MUNICIPAL LOBBYING ORDINANCE.

This ordinance makes changes to Chapter 2, Article 7, Division 29 of the San Diego
Municipal Code, which contains the City’s Election Campaign Control Ordinance [ECCO]. It makes
a number of substantive changes to ECCO, particularly in the area of contribution limits, legal
defense funds, telephone communications, and pre-election campatgn filing requirements.

Under the ordinance, contribution Iimits will be raised to $500 per candidate per election.
The same limit wilt apply (o district and citywide elections. Contribution limits will continue to be
subject to biennial indexing to reflect changes in the Consumer Price Index for San Diego, but
indexing will not take place until 2011, two years after this ordinance goes into effect.

This ordinance imposes an additional pre-election campaign filing requirement on City
candidate committees. Under the ordinance, a City candidate committee wouid be required to file a
pre-election statement on the Friday before a Tucsday election, covering the period through the

Thursday before the election.

-PAGE 1 OF 4-
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With regard to a candidate’s solicitation and acceptance of funds to defray the costs of
responding to an audit or a legal proceeding, this ordinance will make ECCO consistent with
recently adopted Covemmem Code section 8§5304.5 and Fair Political Practices Commission [FPPC]
Regulation 18530.45. State law now allows candidates and elected officeholders to maintain a
second committee and bank account for audit and legal defense purposes. This ordinance amends
ECCO to recognize this ability by creating a new definition for “professional expense committees”
and imposing rules on sucl committees that are consistent with the establishment procedures,
recordkeeping ob]igatiOns, and reporting requirements that exist in state law. This ordinance makes a
non-substantive change by generally referring to these funds as “professional expense funds” instead
of “legal -defense funds,” but also incorporates the state law réquirement that the formal name of the
committee‘ include the words “legal defense fund™ when identified on its Statement of Organization.

This ordinance removes from ECCO the now unnecessary language that required legal
defense contributions to be tracked within an existing campaign coﬁmittee. The ordinance clarifies
that only individuals can make contributions to a professional expense com;hittee; maintains the
current filing schedule for these types of committees; allows candidates and elected officeholders to
raise funds for audits and legal defense purposes using regular campaign contributions; and clarifies
the allowable purposes for which leftover professional expense funds may be used. Because the
City’s professional expense fund provisions may not be less strict than those contained in
Government Code section 85304.5, the ordinance has removed from ECCO those provisions that
allowed leftover funds to be paid to the City Treasurer for deposit in the General Fund. State law
does not allow such funds to be disposed of in this manner.

The ordinance also raises the legal defense contribution limit to be equz;l to the dollar amount
of the I-imit in effect for reguiar campaign contributions. Under the ordinance, professional expense
contributions are limited to the specified dollar amount on a per matter per calendar year basis, and

as the regular campaign contribution limit is biennially raised through indexing in accordance with
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Municipal Code section 27.2937, the contribution limit for professional expense funds wiil
simultaneously be increased to match the indexed dollar amount.
. With respect to telephone communications, this ordinance will create a new definition for
“mass telephone communications,” which are telephone calls made by candidates and political
committees to 500 or more individuals or households that expressly advocate for a City of San Diego
candidate or baljot measure or that mention or refer to a candidate or ballot measure in a poll. To
maintain consistency with the recent adoption of FPPC Regulation 18440, the ordinance requires
that candidates and committees include a “paid for by” disclosure when paying for such
communications unless using volunteers, and an “authorized by” disclosure when anoth.er entity is
making the communication at the behest of the candidate or committee. This ordinance maintains the
current requirement that volunteers engaging in these kinds of télephone communnications make an
“on behalf of” disclosure when alcan.didate or committee has paid for the resources used to make the
calls. “
This ordinance would exempt a candidate’s personal funds from the City’s 180-day post-
election fundraising time limits; add new definitions for “independent expenditure committee,”
“mass telephone communications,"’ and “professional expense commitiee;” amend the definition of
“commuittee” to add “independent expenditure committee” to clarify that ECCO applies to such
committees; clanfy that the duty to have a campaign (reasurer applies only to recipient committees;
incorporate FPPC Regulation 18401 to ensure that state and local recordkeeping requirements are
consistent; eliminate the requirement that missing contributor information be provided in writing
within ten days; clarify that the {80-day vendor debt rules do not apply to candidate Joans or
commitiees not controlied by a candidate; remove language that conflicts with state law with regard
to when a contribution 1s “received™; incorporate FPPC Regulation 18531.2 regarding the

apportionment of expenditures between a primary and general election; and provide that a violation

of SDMC section 27.2945 may be remedied only before the applicable election.
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This ordinance would also make changes to the dollar threshold associated with campaign
fundraising disclosures-under the City’s Lobbying Ordinance. To correspond with the campaign
contribution limit increase in ECCO, the Lobbying Ordinance would increase from $1,000 to $2,000
the threshold under which fundraising activity must be reported on a Lobbying Firm’s or
Orgamization Lobbyist’s disclosure statements.

If adopted, this ordinance would take effect and be in force on January 1, 2009, except that
the amendments to section 27.2925 (recordkeeping), sections 27.2935 and 27.2936 (contribution
limuts for candidate elections) shall be applicable only to elections occurring after January 1, 2009,
and the amendments to section 27.4002 (fundraising disclosure threshold for lobbyists) shall be
applicable only to fundraising that takes place on or after January 1, 2009.

CMB:als
09/30/08
10/06/08REV.

Or.Dept:Ethics
0-2009-42
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ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 2, ARTICLE 7, DIVISION
29 OF THE SAN DIEGO MUNICIPAL CODE BY AMENDING
SECTIONS 27.2903, 27.2911, 27.2912, 27.2916, 27.2917, 27.2924,
27.2925, 27.2930, 27.2935, 27.2936, 27.2937, 27.2938, 27.2939,
27.2945, AND 27.2960; RETITLING AND AMENDING SECTIONS
27.2965, 27.2966, 27.2967, 27.2968, AND 27.2969; AND AMENDING
SECTION 27.2971, RELATING TO THE CITY OF SAN DIEGO
ELECTION CAMPAIGN CONTROL ORDINANCE; AND
AMENDING CHAPTER 2, ARTICLE 7, DIVISION 40 OF THE SAN
DIEGO MUNICIPAL CODE BY AMENDING SECTION 27.4002,
RELATING TO CAMPAIGN FUNDRAISING DISCLOSURES
UNDER THE CITY’S MUNICIPAL LOBBYING ORDINANCE.

WHEREAS, pursuant to San Diego Municipal Code section 26.0414, the City of San Diego
Ethics Commission has the responsibility of reguiarly reviewing the City’s Election Campaign Control
Ordinance [ECCO], and proposing updates to those laws to the City Council for its approval; and
| WHEREAS, ECCO limits the amount of contributions that an individual may give to a
campaign committee to support or oppose a candidate in a City of San Diego election; and
WHEREAS, ECCO’s contribution limits are intended to balance the City’s interest in reducing
the potentially corrupting effect of giving money to a candidate against the candidate’s interest in
amassing the resources necessary for effective campaign advocacy; and
WHEREAS, ECCO’s contribution limits have been increased onlylnominally since 1973, and
have not kept pace with the costs associated with effective campaign advocacy; and
WHEREAS, increasing contribution fimits will benefit the electoral process, including heiping
" challengers mount more effective campaigns against incumbent officeholders, and reducing the
~ dependency of candidates on special interest groups that make independent expenditures and member
communications, while still serving to combat cor:;uption and the appearance of corruption in City

elections; and
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WHEREAS, ECCO’s rules regarding a candidate’s or elected officeholder’s acceptance of -
funds to offset the costs associ;ied with audits and the defense of civii, criminal, and administrative
proceedings must be amended to come into compliance with recently adopted state laws, which now
allow the creation of a separate committee aﬁd separate bank account for such funds; and

WHEREAS, ECCO’s rules regarlding the identification of committees making telephone
communications to support or oppose a candidate or batlot measure must be amended to come into
compliance with recently adopted state laws; and

WHEREAS, ECCO’s rules regarding telephone communications wili be strengthened by
requiring candidates and committees to identify themselves when making calls for polling purploses,
even when those calls do not expressly advocate for or against a candidate or ballot measure; and

WHEREAS, the information available to the public regarding a candidate’s pre-election
financial activities will be enhanced by a requirement that the candidate file an additional pre—ele;tion
campaign statement covering the weeks immediately prior to an election; and

WHEREAS, othér areas of ECCO may be clarified, streamlined, or otherwise improved by
amendment; and

WHEREAS, the Ethics Commission has proposed amending ECCO lo increase contribution
limits, to strengthen the provisions that pertain to professional expense funds and telephoné
communications, fo increase pre-clection campaign disclosures, and 1o otherwise clarify, streamline,
and improve ECCO; and,

WHEREAS, the Ethics Commission believes that an increase in ECCO’s contribution limi‘(s
should be accompanied by a corresponding increase in the reporting threshold f01: fundraising
activities in the City’s Municipal Lobbying Ordinance, and has proposed amending the Municipal
Lobbying Ordinance to provide such an increase; and

WHEREAS, the City Council concurs with the proposal recommended by the Ethics

Commission; NOW, THEREFORE,
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BE [T ORDAINED, by the Council of the City of San Diego, as follows:

S-ection'l‘ That Chapter 2, Article 7, Division 29 of the San Diego Municipal Code is hereby

amended by amending sections 27. 27.2903, 27.2911, 27.2912, 27.2916, 27.2917, 27.2924, 27.2925,

27.2930, 27.2935,27.2636, 27.2937, 27.2938, 27.2939, 27.2945, and 27.2960 to read as follows:

§27.2903

Definitions

Unless otherwise defined in this section, or the contrary 1s stated or clearly appears from
the context, the definitions of the Political Reform Act of 1974 (Govemment Code sections
81000 et seq.) and the definitions contained in the regulations adopted by the Fair Political

Practices Commission shall govern the interpretation of this division.
Agent to Clearly identified measure [no change in text]

Committee means any person acting, or any combination of two or more persons acting
jointly, who raise $1,000 or more, or make independent expenditures of $1,000 or more,
\;uithin a siﬁgle calendar year on behalf of or in opposition to a candidate -or for the
qualification to the ballot or adoption or rejection of one or more ballot measureé.

Commiitees include controlled committees, independent expendiiure committees, primarily

formed recipient commitiees, and-general purpose recipient commiiees.

Conrribution to Independent expenditure [no change In text]

Independent expenditure committee means any person who makes independent

expendirires totaling $1,000 or more within a single calendar year.

Mass campaign literature [no change in iext]

Muass relephone communications means hive or recorded telephone calls to 500 or more

individuals or householids in connection with the same election for the purpose of (a)
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supporting or opposing a clearly identified candidate or a clearly identified measure; or (b)
conducting a poll that mentions or refers to a clearly ideniified candidate or a clearly

identified measure.
Measure to Primarily formed recipient committee [no change in text]

Professional expense committee means a committee created and controlled by an elected
Citv Official or candidate for the purpose of receiving and spending funds to defray the
professional fees and costs incurred in the City Official’s or candidate s response to an

audit or the legal defense of one or more civil, criminal, or administrative proceedings.

Professional fees und costs means expenses related to the retention of an attorney,
treasurer, fundraiser, or any other person retained to perform services reasonably related to

the purpese for which a professional expense commitice is created.

Duty to Have Campaign Treasurer

Every candidare and every recipient committee shall have a treasurer. A candidate may
designate himself or herself as freasurer. A committee may designate an assistant treasurer
to perform the duties and responsibilities of the freasurer in the event of a temporary
vacancy in the office of the treasurer or in the event the treasurer 1s unavatlable. Only an
individual may be designated as a treasurer or assistant treasurer.

Authority of Treasurer

It is unlawful for any expenditure to be made by or on behalf of a recipient commitice
without the express authorization of the treasurer. [t is unlawful for any contribution to be
accepied by a recipient commitiee or any expendirure 10 be made on behalf of a recipient

conmitfee at a time when the office of rreasurer is vacant.

-PAGE 4 OF 22-



[l

L

H

3331

[

(0-2009-42 REV.)

§27.2916 Campaign Contribution Checking Account

§27.2917

§27.2924

(a) *

)

(c)

(d)

Every controllied committee that accepts contributions and every primarily formed
récz‘pz’enr commitiee shall establish one campaign checking account at an office ot; a
bank or other financial institution providing checking account sérvices located in the
City of San Diego.

Upon opening of an account, the name of the bank or other financial institution and
account number therleof shall be filed with the City Clerk on the same forms and in
the time and manner required by California Government Code sections 81000 et seq.
All contributions of money or checks, or anything of value converted by such
commitiee to meney or a check, shall be placed n the commirtee s checking account
within thirty business days, except that no contribution shall be deposited to a
campaign coniribution checking account without the receipt by the committee of ali
information required by title 2, section 18401 of the California Code of Regulations.
Any contriburion not deposited within thirty business days shall be retuimed to the
coniributor as soon as possible after the thirtieth business day, but no tater than thirty-

five business days after receipt of the contribution.

Lawful Use of Campaign Funds by a Committee

Uses of campargn funds held by any commirtee formed in accordance with this division

shall be govemned by title 9 of the California Government Code and title 2, division 6 of the

Califormia Code of Regulations. 1t is unlawful to use campaign funds in any manner that

would viglate these provistons of California law.

Surplus Campaign Funds

(a)

Upon leaving any elected office, or at the end of the post-election reporting period

following the defeal of a candidare for elective office, whichever occurs last,
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campaign funds under the control of a candidure shall be considered surplus

campaign funds.

After the failure of a recall petition or after the recall election, all remaining

controlled commitiee campaign funds shall be considered surplus campaign funds.

Surplus campaign funds shall be used only for the following purposes:

(N

(4)

(5)

(6)

To pay outstanding campaign debts, as Jong as any vendor debts are paid within

the 180-day period set forth m section 27.2960;

To repay contributions;

TQ make a donation to any bona fide charitable, educational, civic, religious, or
similar tax-exempt, nonprofit organization, where no substantial part of the
proceeds will have a matenal financial effect on the ccu-zdidaze, any member of
his or her immediate family, or hts or her campaign treasurer.

To make a contribufion to a political party commi.tzee, provided the camipaign
funds are not used to support or oppose candidates for elective City office.

-

However, the campatgn funds may be used by a political party commitree (o
conduct partisan voter registration, partisan get-out-the-vote activities, and state
mailers.

To make a contribution to support or oppose any candidate for fedgral office,
any candidate for elective office in a state other than California, or any haliot
medsure,

To pay for professional services reasonably required by the candidate or
conmmitice 10 assist in the performance of 1ts administrative functions, including
pavment for attorney's fees for Iitigation that arises directly out of a candidate s

activities or his or her status as a candidaie, including, but not limited (o, an

action to enjoin defamation, defense of an action brought for a violation of state
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or local campaign, disclosure, or election laws, and an action from an election

comntest or recournt.

§27.2925 Accounting

§27.2930

(a)

(b)

(c)

(d)

In addition to any other requikments of this division, every candidate or commitiee
that accepts contributions for a City election sﬁall maintain records in accordance
with the requirements of title 2, section 18401 of the California Code of Regulations.
The records required by section 27.2925(a) shall be kept by the candidate or
committee treasurer for a period of four years following the date that the campaign
statement to which ﬂu:‘:y relate 1s filed.

Each candidate and committee shall deliver, on demand, to any public officer having
authority to enforce this division, a writtén authorization pémﬁtting the officer to
have access to all records pertaining to the campaign contribution checking account,
Each candidate and commitiee shall, on demand, make available to a1.1y public officer
having authority to enforce this division ail records required by this division to be

maintained by the candidare or commiriee.

Base Level of Campaign Statements and Disciosures

Each candidate and committee shall file campaign statements in the time and manner

required by Cahforna Government Code sections 81000 et seq. and titie 2 of the California

Code of Regulations with the following additional requirements:

(a)

All candidate and commitice campaign disclosure statements that are generated from
the output of a computer software program shall be generated with the names of all
contributers listed n alphabetical order by last name. Treasurers for any conumitiee
that files handwritten campaign disclosure statements shall make reasonabie good

faith efforts to list the names of all contributors in alphabetical order by last name.
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A general purpose recipient commiilee attnibuling contributions pursuant to section
27.2936 totaling $100 or more to the same individuél for purposes of supporting or
opposing a candidaie in an election shall, within six months of the attribution,
separately disclose such contributions on a campaign statement filed with the City
Clerk by supplying all identifying information regarding the contributor, reporting the
date of the attribution as the “date received,” showing lthe amount attributed to the
individual at that time, identifying the applicable candidaie and election for which the
attributién was made, and indicating that the conzribution is being re-reported per San
Diego Municipal Code section 27.2930,
A general purpose recipient commiitee that submits all of the information-'required by
subsection {b) in a supplemental document attached to a campaign statement f{iled
with the City Clerk will be deemed to have complied with the provisions of
subsection (b).
Any payment made by a politica} party for member communications 1o its members
who are registered with that party and that would otherwise qualify as a contribution
or expenditure shall be reported on that political party’s campaign disclosure
statement In a manner that identifies the payment as a “member communication.”
In addition to any other campaign statement required o be filed pursuant to the
Califorma Political Reform Act, every candidate, controlled commirtee, and
commitiee primarify formed to support or oppose a candidate. shall file a pre-election
statement on the Friday before any efec!-.fon n which the candidate is listed on the
ballot. This statement shall have a closing date of the Thursday before the election
and shall cover activity and payments occurring through that day.
When reporting contributions for reguiarly scheduled Ciry candidate elections,

candidates and commitiees shall include the notation “(P)” for all contributions that
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the contributor has designated for a primary election, and shall include the notation
“(G)” for all contributions that the contributor has designated for a general election.
In instances where the contributor has not designated his or her contribution for a
particular election, the candidate or committee shall include the notation “(P)” for all
comrz’butions the candidate or committee has allocated for the primary election, and
shall include the notation “(G)” for ali contributions the candidate or committee has
allocated for the general election.

When reporting contributions for specially scheduled City candidatg elections,
candidates and committees shall include the notation “(S)” for all contributions that
the contributor has designated for a special election, and shall include the notation
“(R)” for all contributions that the contributor has designated for a special run-off
election. In .instances where the contributor has not designated his or her contribution
for a particular election, the candidate or commitiee shall include the notation “(S)”
for all contributions the candidate or commitiee has allocated for the special election,
and shall include the notation “(R)” for all coniributions the candidate or-commz.'m?e
has ailocated for the special run-off election.

In conjunction with making the notations required by subsections (f) and (g),
candidares and committees shall disclose the cumutative amount of contributions
recerved from the contribmor‘for each election.

Sponsors and sponsored commitiees par[icibatin v 1 City elections are subject to the
reporting obligations set forth in title 2, section 18419 of the California Code of
Regulations.

It is unlawful to fail to comply with the disclosure requirements of California
Government Code sections §1000 ¢ seg., the disclosure requirements of title 2 of the

Califorma Code of Regulations, and the additional requirements of this section.
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§27.2935 Contribution Limitations

(a)

(b)

(c)

(d)

It i1s unlawful for an individual to make to any candidare or committee supporting or
opposing a candidate, or for an y candidate or commiliee supporting or opposing a
candidare to solicit or accept, a contribution that would cause the total amount
contributed by that individual to support or oppose the candidate to exceed $500 for
any single election.

For purposes ofthis section, an officeholder who 1s the subject of a recall election 1s
deemed to be a candidate seeking elective office, and the conribution limits set forth
in subsection (a) shall apply to any payment made 1o any committee for purposes of
supporting or opposing the recall of that officeholder, regardless of whether such
payment 1s made before, during, or after the circulation of a recall petition.

Nothing in this section 1s int.ended to himit the amount of his or her own money or
property that a candidate may contribute to, or expend on behalf of, the candidate s
OWI campaign.

The contribution limits imposed by this section de not apply to general purpose
recipient conumitiees, which are discussed in section 27.2936.

The contribution limits imposed by this section do not apply to contributions made to
a professional expense commiitee, as discussed in sections 27.2965-27.2969.

The dollar amounts set forth in this section are subject to changes in the Consumer

Price Index as described 1n section 27.2937.

§27.2936 Contribution Limitations for General Purpose Recipient Committees

(a)

General purpose recipient committees may participate in Citv candidate elections by
using contributions from individuals, subject to the contribution limits established by

this section.
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It is unlaw ful for any general purpose recipient commitiee to use a contribution for
the purpose of supporting or opposing a candidaie unless the contribution 1s
attributable to an individual in an amount that does not exceed $500 per candidare per
election.
It 15 untawful for two or more general purpose recipient commitiees with shared
managenent 1o attribute contributions to the same individual for the purpose of
SUPpOTiing or opposing one or more candidates seeking elective City ojﬁce if it causes
the total amount those committees attribute to that individual to exceed the
contribution limits set forth in subsection (b).
A general purpose recipiernt committee that attributes a contriburion to an individual
for the purpose of supporting or opposing one or more candidates seeking elective
City office shall comply with the reporting requirements set forth In section
27.2930(b) and (c).
For purposes ofthis section, an officeholder who 15 the Subject of a recall election is
deemed o be a candidare seeking elective office, and the contribution lunits set forth
in subsections (b) and (¢) shali apply to any payment made {0 a general purpose
reciplent commitice for purposes of supporting or opposing the recall of that
officeholder, regardiess of whether such pavmens 1s made before, during, or after the
circulation of a recall petirion.
This section shall not be construed to limit the amount of money that an individual or
any other person may give to a general purpose recipient committee in the form of
coniributions, dues, donations, fees, or other forms of monetary transactions, but shall
be construed to limit the source and amount of contributions & general purpose

recipieit committee May use to participate in City candidare elections.
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The dollar amounts set forth in this section are subject to changes in the Consumer

Price Index as described in section 27.2937.

§27.2937 Indexing of Campaign Contribution Limits
2 patg

(2)

(b)

(c)

(d)

(e)

On a biennial basis commencing in 2011, the contribution hmits set forth in sections
27.2935 and 27.2936 shall be subject to adjustment.

The City Clerk shall adjust the contribution limits to refl ect‘any changes in the
Consumer Price Index for the San Diego area for the two-year period ending
December 31 of the previous year. Adjustments shall be rounded to the nearest fifty
dollars.

The City Clerk shall publish a public notice of any adjustments by March 1, or as
soon as practicable, following the Bureau of Labo‘r Statistics’s release of the
applicable Consumer Price Index data.

Contribution limnits adjusted in accordance with this section shall go into effect
immediately upon the release of the City Clerk s public notice of the adjustment.
Notwithstanding subsection (d), adjustments to contribution lﬁnits shall be effective
only with reéard to elections held in subsequent calendar years, and shall not be
construed to raise the contribution limits applicable to past elections or to special
elections or special run-off elections held in the same calendar year that the limits are

adjusted.

§27.2038 Restrictions on Time Period of Contributions

(a)

(b)

It is unlawful for any candidate or controlled commitiee seeking elective Ciry office
to solicit or accept contributions prior to the twelve months preceding the primary
election for the office sought.

It 15 unlawful for any candidate or controlled committee for City office to accept

contributions more than 180 days after the withdrawal, defeat, or election to office.
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Conrributions immediately fo.fiowing such a withdrawal, defeat, or election and up {o
180 days after that date, may be accepted only by a candidate or controlled committee
with outstanding debts or loans, and shall be used only to pay the outstanding debts or
loans owed by the candidate or controlied committee.
Contributions pursuant to subsections (a) and (b) of this provision shall be considered
contributions raised for the election in which the bills and debts were incurred and
shall be subject to the contribution limits of that elecrion.
The restrictions on accepting contributions imposed by this section do not apply to
contributions made to a professional expense commitiee, as discussed in sections
27.2965-27.2969.
The restrictions on accepling contributions unposed by subsection (a) do not apply to

contributions for recall elections.

The restrictions on accepting contributions imposed by subsection (b) do not apply to

contributions made by a candidale 1o his or her controfied commitiee.

§27.2939 Pre-Primary Contributions for General Election

(a)

(b)

A candidate for elective City office may raise contributions for a general election
prior to a primary election for the same elecrive City office if the candidaze sets aside
these contributions and uses them only for the general election.

If the candidate wins outright in the primary election, is defeated in the primary
electioﬁ, or otherwise withdrawé from the general election, the contributions raised
for the general election shall be refunded 10 the conrributors on a pro rata basis less
any expenses associated with the raising and administration of general election
contributions. Candidates who are oBligaled to refund contributions raised for the

general election shall be subject to the same provisions applicable to candidates for
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elective state office under title 2, section 18531.2 of the California Code of
Regulations.

For purposes of this section, a “primary election” includes a dz'strr'él primary election,
a citywide primary election, and a special election, and a “éenerai election™ includes a
districr general election, a citywide general election, and a special run-off election.

The particular election for which contribuiions are recerved shall be reported in

accordance with section 27.2930(e) and (f).

§27.2945 Notification Regarding Reimbursement Prohibition

(a)

(®)

It is untawful for any candidate, or any committee supporting or opposing a

candidate, to solicit coniributions from potential contributors by distributing printed

materials or using an Intemet web site unless such materials or site contain at least

one instance of the following statement in a prominent place printed n typeface that
is easily legible, contrasts with the background, and is not smaller than the typeface
used in a majority of the text in the materials or on the site: “It is unlawful for a
contributor to be reimbursed by any organization. business, or similar entity for 2
contribution supporting or opposing a City candidate.”

Upon the discovery by the candidate or commitiee that a violation of subsection (a)
has occurred, such violation may be remedied by the candidate or commitiee
submitting written notice reciting the statement required by subsection (a) to all
individuals who were sent the materials constituting the violation and to all
individuals who made a contriburion through the web site during the period of
violation, and thereafier reporting in writing the nature of the violation and remedial
action to th¢ Enforcement Authority, provided that the remedial action takes place
before the date of the election Tor which the solicitation was made, and no later than

fourteen calendar days after the discovery of the vielation.
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§27.2960 FExtensions of Vendor Credit
(a) Vendors may extend credit to candidates and their controlled commirtees 1 the
ordinary course of business tn the same manner they extend it to persons for other
than political purposes.
(b) A candidate or controlled comminee that accepts goods or services for political
purposes on credit under subsection (a), shall pay for those goods or services in full

no later than 180 calendar days afier receipt of a bill or invoice and 1n no event later

than 180 calendar days after the last calendar day of the month in which the goods

were delivered or the services were rendered, unless it is clear from the circumstances

that the failure to pay is reasonably based on a good faith dispute. For purposes of this

subsection, a good faith dispute shall be presumed if the candidate or controlied
committee produces the following:

(1) e\-»'id‘ence that the candidate or controlled committee protested the payment of a
bili no later than 30 calendar days after the last calendar day of the month in
which the goods were delivered or the services were rendered; and

(2) ewvidence that the protest was based on the quality or quantity of goods delivered
or services rendered.

(¢} The provisions of subsection (b) do not apply to debt owed to a financial institution
for an outstanding credit card balance.

Section 2. That Chapter 2, Article 7, Division 29 of the San Diego Municipal Code is hereby
amended by retitling and amending sections 27. 27.2905,27.2906, 27.2967, 272968, and 27.2969 to
read as follows;

§27.2965 Professional Expense Funds
- (a) Every elected City Official and every candidate for elective Ciiv office shall be
permitted to establish and maintain one professional expense commiitee and one
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professional expense checking account for the purpose of soliciting, accepting, and
spending professional expense funds.

In addition to contributions received in connection with seeking an elective City

office, any elected Ciry Official or caﬁdz‘date for elective City office may.receive

professional expense fund contributions from individuals, and may use such
contributions solely for the fo_l]owin g pulrposes_:

(1) to defray professional fees and costs incurred in the Ciry Official 's or
candidare’s response to an audit of his or her campaign activity conducted by
the City of San Diego Ethics Commuission, the California Fair Political Practices
Commission, or the California Franchise Tax Board; or

(2} todefray pmfes_ls‘iona! Jfees and costs incurred in the City Official’s or
candidate s tegal defense to one or more civil, criminal, or a_dministrative
proceedings arising directly out of the conduct of an election campaign, the
electoral process, or the performance of the Ciry Official’s governmental
activities and duties.

[t ts unlawful for any individual to make, or for any elected Ciry Official or candidate

16 solicit or accept from any individual, professional expense fund cémributions

totaling more than the dollar amount established by sections 27.2935(a) and 27.2937

during a single calendar year in connection with an audit or a civil, criminal, or

administrative proceeding identified in the Statement of Organization required by

section 27.29606(b).

An individual’s contributions to a professional expense commitiee do not count

toward the campaign contribution limits set forth in section 27,2935, and are not

subject to the time limits set forth i section 27.2938.
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Itis un]awful. for any mdividual to make a contribution to a professional expense
commitiee without accompanying the contribution with a disclosure form identifying
the particulars of all matters, if any, that such individual has pending before the
board, commission, department, or agency of which the City Official or candidate
maintaining the professional expense committee is a member or employee. When
filing the campaign statements required by section 29.2967, the professional expense '
committee shall attach to such statement a copy of each disclosure form received
pursuant to this subsection.
It is unlawful for a person other than an individual to make a coniribution to a
professional expense committee. It 1s uniawful for a City Official or candidate 1o
solicit or accept a contribution for a professional expense commitiee from any person

other than an individual.

§27.2966 Establishment of a Professional Expense Committee and Checking Account;
Recordkeeping '

(a)

(b)

A Ciry Official or candidate who raises professional expense funds shall deposit the
funds in, and expend the funds from, a professional expense checking account that is
separate from any other bank account held by the City Official or candidate. The
checking account shall be established at an office of a bank or other financial
instituiion providing checking account services [ocated in the City of San Dicgo.

The City Official or candidare shall establish a professional expense commiiiee for the
professioﬁai expense checking account by filing a Statement of Organization with the
Secretary of State and the Cirv Clerk pursuant to California Government Code section
84101. The Statement of Organization shall contain a description of[hé specific audit
or civil, eriminal, or administrative proceeding or proceedings for which the

professional expense committee 1s established, and shall be amended pursuant to
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Government Code section 84103 as audits or proceedings are ¢ither resolved or
initiated. The words “Legal Defense Fund” and the Cz‘i_;» Official 's or candidate’s
name shall be included in the name of the professional expense commitiee.
The City Official or candidate, and the treasurer of the professional expense
committee, are subject to the recordkeeping requirements set forth in title 2, section
18401 0of the Califorma Code of Regulations, and shall keep separate detailed
accounts, records, bills, and receipts for each audit and legal proceeding specified in
the Statement of Organization filed pursuant to subsection (a), including
documentation substantiating the basis for each expenditure made with professional
expense funds.
The records required by section 27.2966(c) shall be kept by the City Official,

candidate, or treasurer for a period of four years following the date that the campaign

statement to which they relate 1s filed.

§27.2967 Disclosures by Professional Expense Committee

(a)

(b)

The professional expense commitree of any Ciry Official or candidaie who is a
candidate in an upcoming City election shall disclose its professional expense fund
activity on campargn statements filed in accordance with the schedule prescribed by
the Political Reform Act for other candidate controlied comminiees in the Ciny,

The professional expense committee of any City Official or candidatre whao 1s not a
candidate in an upcoming Citv election shall disciose 1ts professional expense fund
activily on campaign slaie.:mems filed quarterly, as follows:

(1) No later than April 30 for the period of January 1 through March 31.

(2)  No later than July 31 for the period of April 1 through fune 30.

(3) No later than October 31 for the peniod of July I through September 30.

(4) No later than January 31 for the period of October 1 through December 31.
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§27.2968 Impermissible Use of Professional Expense Funds

vuudgdd
(a)
(b)

It 1s unlawful for a Ciry Official or candidate to use any funds in a professional
expense checking account to pay a judgment, settiement, fine, sanction, or other type

of penalty.
It 15 unlawful for a City Official or candidate to transfer an‘y funds in a professional

expense checking account to any other committee.

§27.2969 Conclusion of Audit or Proceeding; Termination of Professional Expense Committee

(a)

(b)

At the conclusion of an audit or legal proceeding identified in a professional exﬁense
committee's Statement of Organization, and after the payment of all professional fees
and costs ncurred in connection with that audit or proceeding, the City Official or
candidate may use any remaining contributions collected for that audit or proceeding
to pay outstanding professional fees and costs incuired in connection with any other
audit or proceeding identiﬁed in the professional expense committee’'s Statement of
Organization, so long as such contributions, when aggregated with all other
contributions from the same contributor for tﬁé same audit or proceeding, do not
exceed the conrribution limits set forth in section 27.2965(c).

Within six months after the conclusion of all audits and proceedings for which the
professional expense commirtee was established, the City Official or candidaie shall
refund any remaining funds to contributors on a “last in, first out” or “first in, first
out” accounting basis, close the professional expense checking account, and terminate
the professional expense comniitiee pursuant 1o title 2, section 18404(b) and (c) of the
California Codé of Regulations. The Ethics Commission’s Executive Director may
for good cause extend the termination da!-e, An application to extend the t;rmination
date shall be in writing and shall include copies of all supporting documents including

copies of any relevant billing statements. The Executive Director shall report to the
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Ethics Commission at its next regularly scheduled meeting, or as soon thereafter as

practicable, any extensions granted pursuant to this section.

Section 3. That Chapter 2, Article 7, Division 29 of the San Diego Municipal Code 1s hereby

amended by amending section 27.2971 to read as follows:

§27.2971 Telephone Communications

(2)

(b)

It is unlawful for any candidate or committee to engage or hire others to engage in

mass telephone commu}zicarions unless the communications include a statement that

the communjcations are “paid for by,” “authorized by,” or are otherwise be.ing made

“on behalf of” immediately followed by the name of each candidate or committee that

is paying for any of the resources used for the communications or that s otherwise

authorizing the communication. For purposes of this subsection, “resources’ inciude
the purchase of a contact list, the deve]opmen.t of a script, overhead expenses, and
telephone charges. The type of disclosure required by this section shall be determined
as follows:

(1) A callis “paid for by” a candidate or commitiee when the candidate or
committee pays directly for the call or pays another person to make the call on
its behalf.

(2) A call is “authorized by a condidaie or commitiee ' a person pays for the call
at the behest of the candidate or committee and that pavment s a contribution to
the candidate or committee.

{3} Notwithstanding subsections (a)(1) and (a)(2), a call is made “on behall of" a
candidate or commiltee when it is made by a VOl.LlﬂlE:B]' at the direction of the
candidate or commitiee.

The statement required pursuant to subsection (a) shall be clearly audible and at the

same general volume as the rest of the telephone message.
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If the telephone communication is a recording, the statement required pursuant to
subsection (a) shall be played at the same speed as the rest of the message.
If the telephone communication is paid for by a controlled commitiee, the name of the
candidate controlling the committee shall be inciuded in addition to the information
required by subsection (a).
Any candidate or commitree paying for a live or recorded telephone communication
subject to this section shall maintain for four years a tfanscript of the message being
conmunicated, a copy of any recorded messages, and a record of the number of calls
for each message.
The disclosure requirements set forth in this section shall not apply to a candidate

personally engaging in a live telephone communication.

Section 4. That Chapter 2, Article 7, Division 40 of the San Diego Municipal Code is hereby

amended by amending section 27.4002 to read as follows:

§27.4002 Definitions

All defined terms in this division appear in italics. Unless the context otherwise indicates,

the defined terms have the meanings set forth below.

Activity expense to Expenditure lobbvist [no change in text]

Fundraising activiry means soliciting, or directing others to solicit, campaign contributions

from one or more contributors, either personally or by hosting or sponsoring a fundraising

event, and cither (a) personally delivering $2,000 or more m contributions to a candidate or

to a candidate s controlled committee, or (b) identifying oneself (o a candidate or a

candidate s controlled committee as having any degree of responsibility for $2,000 or more

In contributions received as a result of that solicitation.
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Gift to Travel expenses [no change n text]
Section 5. That a full feading of this ordinance is dispensed with prior to its passage, & written
or printed copy having been available to the City Council and the public prior to the day of its passage.
Section 6. This ordinance shall take effect and be in force on January 1, 2009, except that the
amendments to section 27.2925 (recordkeeping), sections 27.2935 and 27.2936 (contribution limits for
candidate elections) shall be applicable only to elections ocewrring after January 1, 2009, and the
amendments to section 27.4002 (fundraising disclosure threshold for lobbyists) shall be apphcable
only to fundraising that takes place on or aftér January 1, 2009.
APPROVED: MICHAEL J. AGUIRRE, City Attomey
By Clathonn> (Za o%[%/

Catherine 1\/i\.—Bradlt=j;fL
Chief Deputy City Attorney

CMB:als
09/30/2008
10/06/2008REV.
Or.Dept:Ethics
0-2009-42

I hereby certify that the foregoing Ordinance was passed by the Council of the City of San Diego, at

its meeting of

ELIZABETH S. MALAND
City Clerk

By
Deputy City Clerk

Approved:

(date) | TERRY SANDERS, Mayor

Veiloed:
{date) JERRY SANDERS, Mayor
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STRIKEOUT ORDINANCE

OLD LANGUAGE: Struck-Out
NEW LANGUAGE: Underline

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 2, ARTICLE 7, DIVISION
29 OF THE SAN DIEGO MUNICIPAL CODE BY AMENDING
SECTIONS 27.2903, 27.2911, 27.2912, 27.2916, 27.2917, 27.2924,
27.2925, 27.2930, 27.2935, 27.2936, 27.2937, 27.2938, 27.2939,
27.2945, AND 27.2960; RETITLING AND AMENDING SECTIONS
27.2965, 27.2966, 27.2967, 27.2968, AND 27.2969; AND AMENDING
SECTION 27.2971, RELATING TO THE CITY OF SAN DIEGO
ELECTION CAMPAIGN CONTROL ORDINANCE; AND
AMENDING CHAPTER 2, ARTICLE 7, DIVISION 40 OF THE SAN
DIEGO MUNICIPAL CODE BY AMENDING SECTION 27.4002,
RELATING TO CAMPAIGN FUNDRAISING DISCL.OSURES
UNDER THE CITY’S MUNICIPAL LOBBYING ORDINANCE

§27.2903 Definitions

Unless otherwise defined in this section, or the contrary is stated or clearly appears from
thé context, the_ definitions of the Political Reform Act of 1974 (Government Code sections
81000 et seq.) and the definitions contained 1n the regulations adopted by the Fair Political

Practices Commission shall govern the interpretation of this division.
Agent to Clearly identified measure [no change in text]

Committee means any person acting, or any combination of two or more persons acting
jointly, who raise $1,000 or more, or make independent expendirures of $1,000 or more,
within a single calendar year on behalf of or in opposition to a candidate or for the

qualification to the ballot or adoption or rejection of one or more ballot measures.
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Commiintees include controlled committees, independent expenditure committees, primarily

Jformed recipient committees, and-general purpose recipient committees.
Contribution to Independent expenditure [no change in text]

Independent expenditiire commitice means anv person who makes independent

expenditures totaling $1,000 or more within a single calendar year.

Mass campaign literature [no change in text]

Mass telephone communications means live or recorded telephone calls to 500 or more
individuals or households in connection with the same election for the purpose of (a)

supporting or opposing a clearly identified candidate or a clearly identified measure; or (b)

conducting a poll that mentions or refers to a clearly identified candidate or a clearly

identified measure.

Measure to Primarily formed recipient committee [no change in text]

Professional expense committee means a committee created and controlled by an elected
City Official or candidate for the purpose of recelving and spending funds to defray the

professional fees and costs incurred in the Ciry Official’s or candidate s response to an

audit or the legal defense of one or more civil, criminal, or administrative proceedings.

Professional fees and costs means expenses related to the retention of an attormey,
treasurer, fundraiser, or any other person retained to perform services reasonably related to

the purpose for which a legal-defense-fund professional expense committee is created.

Duty to Have Campaign Treasurer
Every candidate and every recipient commitiee shall have a treasurer. A candidate may

designate himself or herself as treasurer. A commuttee may designate an assistant treasurer
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to perform the duties and responsibilities of the treasurer in the event of a temporary

vacancy n the office of the treasurer or in the event the freasurer is unavailable. Only an

individual may be designated as a rreasurer or assistant treasurer.

Authority of Treasurer

It 1s unlawful for any expenditure to be made by or on behalf of a recipient committee

without the express authonzation of the treasurer. It is untawful for any contribution to be

accepted by a recipient committee or any expenditure to be made on behalf of a recipient

committee at a ime when the office of treasurer 1s vacant.

Campaign Contribution Checking Account

(2)

(b)

(c)

Every controlled committee that accepts contributions and every primarily formed
recipient committee shall establish one campaign checking account at an office of a
bank or other financial institution providing checking account services located in the
City of San Diego.

Upon openiné of an account, the name of the bank or other financial institution and
account number thercof shall be filed with the City Cle;fk on the same foxﬁs and
the time ana manner required by California Government Code sections 81000 ez seq.
All contributions of money or checks, or anything of value converted by such
committee to money or a check, shall be placed in the committee s checking account
within thirty business days, except that no contribution shall be deposited to a

campaign contribution checking account without the receipt by the commitree of all

information required by Calforma-Goverment Codeseetion-84211 title 2_section

18401 of the California_ Code of Regulations. AHH—FQHH&HG—H—FP:HPH&S—HG—I—G@&H
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(d)  Any contribution not deposited within thirty business days‘ shall be return ed 1o the
contributor as soon as possible after the thirtieth business day, but no later thaﬁ thirty-
five business days after receipt of the contribution.
Lawful Use of Campaign Funds by a Committee
Uses of campaign funds held by any committee formed in accordance with this division
shall be governed by title 9 ;-ehapter9-5:-artiele4 of the California Government Code;

commenecingwith-section-89510 and title 2, division 6 of the Califormia Code of

Regulations. It 1s unlawful to use campaign funds in any manner that would violate these

provisions of the California Gevermment Code Jaw.

Surplus Campaign Funds
(a) Upon leaving any elected office, or at the end of the post-¢lection reporting period
following the defeat of a candiduate for elective ofﬁce; whichever occurs last,
campaign funds under the control of ;1 candidate shall be considered surplus
campaign funds.
{b) After the failure of a recall petition or after the recall election, all remaining
controlled committee campaign funds shall be considered surplus campaign funds.
(c) Surplus campaign funds shall be used only for the following purposes: .
(1) To pay outstanding campaign debts, as long as sueh any vendor debts afe paid
within the 180-day period set forth in section 27.2960;
(2) To repay contributions;
(3} To make a donation to any bona fide charitable, educational,'civic, religious, or
similar tax-exempt, nonprofit organization, where no substantial part of the
proceeds will have a material financial effect on the candidate, any member of

his or her immediate family, or his or her campaign treasurer.
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(4) To make a contribution to a political party commitiee, provided the campaign
funds are not used to support or oppose candidates for elective City office.
However, the campaign funds may be used by a i)olitical party commiitee to
conduct partisan voter registration, partisan get-out-the-vote activities, and slate
mailers.

(5) To make a contribution to support or oppose any candidate for federal office,
any candidate for elective office in a state other than California, or any ballot
measure.

(6) To pay for professional services reasonably required by the candidate or
committee to assist in the performance of its administrative functions, including
payment for attorney's fees for litigation that arises directly out of a candidate’s
activities or his or her status as a candidate, including, but not limited to, an
action to enjoin defamation, defense of an action brought for a violation of state
or local campaign, disclosure, or election laws, and an action from an election

contest or recount.

§27.2925 Accounting

(a)

In addition to any other requirements of this division, every candidate or commiitee

that accepts contributions for a City election shall maintain records in accordance

ith the requirements of title 2. section 18401 of the California Code of Regulations,
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te)(b) The records required by section 27.2925(a) and-£b} shall be kept by the candidate or
commitiee treasurer for a period of four years following the date that the campaign

statement to which they relate is filed.
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td(c) Each candidate and committee shall deliver, on demand, to any public officer having
authority to enforce this division, a written authorization permitting the officer to
have access to all records pertaining to the campaign contribution checking account.
teX(d) Each candidate and committee shall, on demand, make available to any public officer
having authority to enforce this division all records required by this division to be
maintained by the candidate or committee.
§27.2930 Base Level of Campaign Statements and Disclosures

Each candidate and committee shall file campaign statements in the time and manner

required by Califorma Government Code sections 81000 et seq. and title 2 of the California

Code of Regulations with the following additional requirements:

(a) All candidate and commirtee campaign disclosure statements that are generated from
the output of a computer software program shall be generated with the names of all
contributors listed in alphabetical order by last name. Treasurers for any committee
that files handwritten campaign disclosure statements shall make reasonable good
faith efforts to list the names of all contributors in alphabetical order by last na.me.

(b} A general purpose recipient committee attributing contributions pursuant to section
27.2936 totaling $100 or more to the same individual for purposes of supporting or
opposing a Ecmdida!e in an election shall, within six months of the attribution,
separately disclose such contributions on a campaign statement filed with the City
Clerk by supplying all identifying information regarding the contributor, reporting the
date ofthéattrib&ion as the “date received,” showing the amount attributed to the
mdividual at that time, 1dentifying the applicable candidate and election for which the
attribution was madc, and indicating that the contribution is being re-reported per San

Diego Municipal Code section 27.2930.
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A general purpose recipient committee that submits all of the information required by
subsection (b) in a supplemental document attached to a campaign statement filed
with the City Clerk will be deemed to have complied with the provisions of
subsection (h).
Any payment made by a political party for member communications to its members
who are registered with that party and that would otherwise qualify as a contribution

or expenditure shall be reported on that political party’s campaign disclosure

statement in a manner that identifies the payment as a “member communication,”

In addition to anv other campaien statement required to be filed pursuant to the

California Political Reform Act, every candidate, controlled committee, and

committee primarily formed_to support or oppose a candiduie, shall file a pre-election

statement on the Friday before any election in which the candidate 1s histed on the

ballot. This statement shall have a closing date of the Thursday before the election

and shall cover activity and payments occurring through that day,

When reporting coniributions for regularly scheduled City candidare elections,
cundidates and commitiees shall include the notation “(PY” for all contributions that

the contributor has designated for a primary efection, and shall include the notation
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“(G)” for all contrfbﬁfz‘ons that the contributor has designated for a general election.
In instances where the contributor has not designated his or her contribution for a
particular election, the cand.idazg or committee shall include the notation “(P)” for all
contributions the candidare or committee has allocated for the primary election, and
shall inc.lude the notation *“(G)” for all contributions the candidate or committee has
allocated for the general election.
When reporting contributions for specially scheduled City candidate elections,
candidates and committees shall include the notation “(S)” for all contributions that
the contributor has designated for a ‘special election, and shall include the notation
“(R)” for all contributions that the contributor has designated for a special run-off
election. In instances where the contributor has not designated his or her contribution
for particular election, the candidate or committee shall include the notation “(S)”
for all contributions the candidate or committee has allocated for the special election,
and shall include the notation “(R)” for all contributions the candidate or committee
has allocated for the special run-off election.
In conjunction with making the notations required by subsections (f) and (g),
candidates and committees shall disclose the cumulative amount of contributions
received from the contributor for cach election.
Sponsors and sponsored commitiees participating tn City elections are subject Lo the
reporting obligations set forth in title 2, section 18419 of the California Code of
Regulations.
It 1s unlawful to fail to comply with the disclosure requirements of California
Government Code sections 81000 ef seq., the disclosure requirements of title 2 of the

California Code of Regulations, and the additional requirements of this section.
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§27.2935 Contribution Limitations

(2)

(b)

(c)

(d)

(e)

(f)

It is unlawful for an individual to make to any candidate or committee supporting or
opposing a candidate, or for any candidate or committee supporting or opposing a
candidate to solicit or accept, a contribution that would cause the total amount

contributed by that individual to support or oppose the candidate to exceed $250

3500 for any single election 1

For purposes of this section, an officeholder who is the subject of a recall efection 1s
deemed to be a candidate seeking elective office, and the contribution limits set forth
in subsection (a} shall apply to any payment made to any committee for purposes of
supporting or opposing the recall of that officeholder, regardless of whether such
payment is made before, during, or‘after the circulation of a recall petition.

Nothing in this section is intended to limit the amount of his or her own money or
property that a candidate may contribute to, or expend on behalf of, the candidate s
own campaign.

The contribution limits imposed by this section do not apply to general purpose
recipien! committees, which are discussed in section 27.2936.

The contribution hmits imposed by this section do not apply to contributions made to

a legal-defense-fund professional expense commitiee, as discussed in sections

27.2965-27.2969.
The dollar amounts set forth in this section are subject to changes in the Consumer

Price Index as described in section 27.2937.
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§27.2936 Contribution Limitations for General Purpose Recipient Committees
(a) General purpose recipient committees may participate in City candidate elections by
using contributions from individuals, subject to the contribution limits established by
this section.
(b) It is unlawful for any general purpose recipient committee to use a contribution for.

the purpose of supporting or opposing a candidare seekine-City-Counneil-distriet-oifice

unless the confribution 1s attributable to an individual in an amount that does not

exceed $250 $500 per candidate per election.

feby(c) 1t 1s untawful for two or more general purpose recipient committees with shared
management to attribute contributions to the same 1ndividual for the purpose of
supporting or opposing one or more candidates seeking elective City office 1f 1t causes
the total amount those committees attribute to that incdividual to exceed the
contribution limits set forth in sebseettons subsection (b) and-{e).

te}(d) A general purpose recipient commuitiee that attributes a contribution to an individual
for the purpose of supporting or opposing one o;' more candidates seeking elective
Citv office shall comply with the reporting requirements sct forth in section
27.2930(b) and (c).

B(¢e) For purposes of this section, an officeholder who is the subject of a recall election is
deemed to be a candidate seeking e]ectivé office, and the contribution limits set forth
n subsections (b) and (c) shall apply to any payment made to a general purpose
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recipient committee for purposes of supporting or opposing the recall of that
officeholder, regardless of whether such payment is made before, during, or after the

circulation of a recall petition.

{=)}(N) This section shall not be construed to limit the amount of money that an individual or

any other person may give to a general purpose recipient committee in the form of
contributions, -dues, donations, fees, or other forms of monetary transactions, but shall
be construed to limit the source and amount of contributions a general purpose

recipient committee may use to participate in City candidate elections.

&1(g) The dollar amounts set forth in this section are subject to changes in the Consumer

Price Index as described in section 27.2937.

Indexing of Campaign Contribution Limits

(a)

(b)

(¢)

On a biennial basis commencing in 2867 2011, the contribution limits set forth in

sections 27.2935 and 27.2936 shall be subject to adjustment.

The City Clerk shall adjust the contribution limits to reflect any changes in the
Consumer Price Index for the San Diego area for the two-ycar period ending
December 31 of the previous year. Adjustments shall be rounded to the nearest ten
fifty dollars.

The City Clerk shall publish a public notice of any adjustments by March 1, or as
soon as practicable, following the Bureau of Labor Statistics’s release of the
applicable Consumer Price Index data.

Contribution limits adjusted in accordance with this section shall go into effect
immediately upon the release of the City Clerk’s public notice of the adjustment.
Notwithstanding subsection (d), adjustments to contribution limits shall be effective
only with regard to elections held in subsequent calendar years, and shall not be

construed to raise the contribution limits applicable to past elections or to special
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elections or special run-off elections held in the same calendar year that the limits are

adjusted.

§27.2938 Restrictions on Time Period of Contributions

(2)

(b)

(c)

(d)

(¢)

It is unlawful for any candidate or controlled committee seeking elective City office
to solicit or accept contributions prior to the twelve months preceding the primary
election for the office sought.

It is unlawful for any candidate or conn"olled committee for City office to accept
contributions more than 180 days after the withdrawal, defeat, or election to office.
Contributions immediately following such a withdrawal, defeat, or election and up to
180 days after that date, may be accepted only by a candidate or controlled committee
with outstanding debts or loans, and shall be used only to pay the outstanding debts or
loans owed by the candidate or controlled committee.

Contributions ‘pursuant to Sub.sections (a) and (b) of this provision shall be considered
contributions raised for the election in which the bills and debts were incurred and
shall be subject to the contribution limits of that election.

Tﬁe restrictions on accepting contributions imposed by this section do not apply to
contributions made to a lesal-defensefund professional expense committee, as
discussed in sections 27.2965-27.2969.

The restrictions on accepling contributions imposed by subsection (a) do not apply to
contributions for recall elections—erforelections-oecurringein2006.

The restrictions on accepting contributions imposed by subsection (b) do not apply to

contributions made by a candidate to his or her controfled commitiee.
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§27.2939 Pre-Primary Contributions for General Election

(a)

A candidate for elective Ciry office may raise contributions for a general election
prior to a primary election for the same elective City office if the candidate sets aside
these contributions and uses them only for the general election.

If the candidate wins outright in the primary election, ts defeated in the primary

clection, or otherwise withdraws from the general election, the contributions raised

 for the general election shall be refunded to the contributors on a pro rata basis less

any expenses associated with the raising and administration of general election

contributions. Candidates who are obligated to refund contribuiions raised for the

general election shall be subject to the same provisions applicable to candidates for.

elective state office under title 2, section 18531.2 of the California Code of

Regulations.

éb)(c)For purposes of this section, a “primary election” includes a district primary election,

a citywide primary election, and a special election, and a “general election” includes a

district general election, a citywide general election, and a special run-off election.

{e)(d)The particular efection for which contributions are received shall be reported in

accordance with section 27.2930(e) and (f).

§27.2945 Notification Regarding Reimbursement Prohibition

(a)

it is unlawful for any candidate, or any committee supporting or opposing a
candidate, 10 solicit contributions from potential contributors by distributing printed
materials or using an Internet web site unless such materials or site contain at least
one instance of the following statement in a prominent place printed in typeface that
is easily I.egible, contrasts with the background, and 1s not smaller than the typeface

used i a majority of the text in the materials or on the site: “It is unlawful for a

-PAGE 14 OF 24-



o

o
(!
o
Lo

(b)

(0-2009-42 REV )
contributor to be reimbursed by any organization, business, or similar entity for a
contribution supporting or opposing a City candidate.”
Upon the discovery by the candidate or committee that a violation of subsection (a)
has occurred, such violation may be remedied by the candidate or committee
submitting wrilten notice reciting the statement required by subsection (a) to all
individuals who were sent the materials constituting the violation and to all
individuals who made a contribution through the web site during the period of
violation, and thereafier reporting in writing the nature of the violation and remedial
action to the Ehforcement Authority, provided that the remedial action takes place

before the date of the election for which the solicitation was made, and no later than

fourteen calendar days after the discovery of the violation.

§27.2960 Extensions of Vendor Credit

(a)

(b)

Vendors may extend credit to candidates or and their controlled committees in the
ordinary course of business in the same manner they extend it to persons for other
than political purposes.

A calndidate or controlled committee that acceﬁts goods or services for political
purposes on credit under subsection (a), shall pay for those goods or services in full
no later than 180 calendar days after recetpt of a bill or invoice and 11t no event later
than 180 calendar days after the last calendar day of the month in which the goods
were delivered or the services were rendered, unless it 1s clear from the circumstances

that the failure to pay is reasonably based on a good faith dispute. For purposes of this

~subsection, a good faith dispute shall be presumed if the candidate or controlled

committee produces the following:

-PAGE 15 OF 24-



-

s
-

)

W=

(1

(0-2009-42 REV.)

evidence that the candidate or controlled commitiee protested the payment of a

bill no later than 30 calendar days after the last calendar day of the month in
which the goods were delivered or the services were rendered; and
evidence that the protest was based on the quality or quantity of goods delivered

or services rendered.

(c) The provistons of subsection (b) do not app}y'to debt owed to a financial 1nstitution

for an outstanding credit card balance.

§27.2965 ' LegalDefenseFund Professional Expense Funds

(2)

(b)

Every elected City Official and every candiduaie for elective City office shall be

permitted to establish and maintain one legal-defensefund professional expense

committee and one professional expense checking account for the purpose of

soliciting, accepting, and spending professional expense funds.

In addition 1o contributions received 1n connection with seeking an elective Ciry

office, any elected City Official or candidate for elective City office may receive

professional expense fund contributions from individuals ferategal-defense-fund,

and may use such contributions solely for the following purposes:

(1

(2)

to defray professional fees and costs incurred m the City Official’s or
candidate s response to an audit of his or her campaign activity conducted by

the City of San Diego Ethics Commission, er the California Fair Political

Practices Commission, or the California Franchise Tax Board:, or

to defray professional fees and costs incurred in the City Official’s or
candidate’'s legal defense to one-or more civil, criminal, or administrative
proceedings arising directly out of the conduct of an ¢lection campaign, the
electoral process, or the performance of the Ciry Official’s governmental

activities and duties.
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It is unlawful for any individual to make, or for any elected City Official or candidate

to solicit or accept from any individual, professional expense fund contributions
totaling more than $250 the dollar amount established by sections 27.2935(a) and

27.2937 during a single calendar year te-alegat-defensefund in connection with an

audit or a civil, criminal, or administrative proceeding identified in a-Statement-of

Purpesefiled-with-the-Gisp-Clerlpursuant-to-seetion27-2966 the Statement of
QOrganization required by section 27.2966(b).
An individual’s contributions to a legal-defensefund are-netsubjeette professional

expense committee do not count toward the campaign contribution limits set forth in

seetions section 27.2935, and are not subject to the time limits set forth in section

27.2938.

It 1s unlawful for any individual to make a contribution to a legal-defense fund

professional expense committee without accompanying the coniribution with a

disclosure form identifying the particulars of all matters, if any, that such individual

has pending before the board, commission, department, or agency of which the City

"Official or candidate maintaining the legal-defensefund professional expense

commuitee is a member or employee. When filing the quarterly campaign statements

required by section 29.2967, the

defensefund professional expense commirtee shall attach to such statement a copy of

cach disclosure form received pursuant to this subsection,
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(f) ltis unlawful for a person other than an individual to make a contribution to a

professional expense committee. 1t is unlawful for a City Official or candidate to

solicit or accept a contribution {or a professional expense committee from anv person

other than an individual.

§27.2966 Establishment of a Legal-Defense Fund Professional Expense Committee and
Checking Account; Recordkeeping
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A_City Official or candidate who raises professional expense funds shall deposit the
funds in, and expend the funds from, a professional expense checking account that is
separate from any other bank account held by the Ciry Ogchial or candidate. The

checking account shall be established at an office of a bank or other financial

institition providing checking account services located in the City of San Diego.

The City Official or candidate shall establish a professional expense committee for the

professional expense checking account by filing a Statement of Organization with the

Secretary of State and the City Clerk pursuant to California Government Code section

84101, The Statement of Organization shall contain a description of the specific aundit

or civil, criminal, or administrative proceeding or proceedings for which the

professional expense committee 1s established, and shall be amended pursuant to

Governiment Code section 84103 as audits or proceedings are either resolved or

mitiated. The words “Legal Defense Fund” and the Ciry Official’s or candideate’'s

name shall be included in_the name of the professional expense committee,

The Ciny Official or candidate._and the treasurer of the professional expense

committee, are subject to the recordkeeping requirements set forth in title 2, section

18401 of the California Code of Regulations, and shall keep separate detailed
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accounts, records, bills, and receipts for each audit and Jeeal proceeding specified in
the Statement of Organization filed pursuant to subsection (a), including
documentation substantiating the basis for each expenditure made with professional

expense funds.

The records required by section 27.29606(¢) shall be kept by the Ciry Official,

candidaie, or treasurer for a period of four vears following the date that the campaign

statement to which they relate is filed.

§27.2967 Disclosure-of LegalPefense-Fund-Aetivity Disclosures by Professional Expense

Committee
| (a) The eontrolledcommitice professional expense committee of any City Official or

(b)

candidate who 1s a candidate in an upcoming City election shall disclose its legal

defense professional expense fund activity on cam

- accordance with the schedule prescribed by the Political Reform Act for other

candidate controlled committees in the City.
The eontretted-conmnittee professional expense committee of any City Official or

candidate who is not a candidate 1n an upcoming City election shall disclose its legal
defense professional expense fund activity on campaign statements ﬁled quarterly, as
follows:

(1) No later than April 30 for the period of January 1 through March 31.

(2) No fater than July 31 for the period of April 1 through June 30.

(3) No later than October 31 for the period of July 1 through September 30.

(4) No later than January 31 for the period of October 1 through December 31.

)
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§27.2968 Impermissible Use of Legal-Defense-Fund Professional Expense Funds
{a) Itisunlawful for a City Official or candidate to use any perten-ofaltezal-defense
fund funds in a professional expense checking account to pay a judgment, settlement
fine, sanction, br other type of penalty.

(b) It is unlawful for a City Official or candidate to transfer any pertion-ofalegal-defense

fund funds in a professional expense checking account to any other commitiee.

§27.2969 Conclusion of Audit or Proceeding; Termination of Legal Pefense Fund Professional
Expense Committee
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identified in a professional ex

At the conclusion of an audit or legal

committee’s Statement of Organization. and after the

and costs incurred in connection with that audit or proceeding, the City Official or

candidate may use any remaining contributions collected for that audit or proceeding

to pay outstanding professional fees and costs incurred in connection with any other
audit or proceeding identified in the professional expense committee s Statement of

Qrganization, so long as such contributions, when aggregated with all other

contributions from the same contributor for the same audit or grc_mecding2 do not
exceed the .conzriburion limits set forth in section 27.2965(c).

Within six_months after the conclusion of all audits and proceedings for which the
professional expense committee was established, the City Official or candidate shall

refund any remaining funds to contributors on a “last in, first out” or “first in, first

out” accounting basis, close the professional expense checking account, and terminate

the professional expense comntirtee pursuant to title 2, section 18404(b) and (¢} of the

Califorma Code of Regulations. The Ethics Commission’s Executive Director ma

for good cause extend the termination date. An application to extend the termination

date shall be in writing and shall include copies of all supporting documents including

copies of any relevant billine statements. The Executive Director shall report to the

Ethics Commission at its next regularly scheduled meeting, or as soon thereafter as

practicable, anv extensions. ¢ranted pursuant to this section.

§27.2971 Telephone Communications

(a)

tt 1s untawful for any candidate or committee to engage or hire others to engage in

mass telephone communications hve-orvecorded-telephene-comnrunieations-with-500

eandidate-or-City-measwre unless the communications include a statement that the

-PAGE 22 OF 24-



<
3
-
<2

(b)

(d)

(e)

- (0-2009-42 REV.)

communications are “paid for by,” “authorized by,” or are otherwise being made “on

behalf of” immediately followed by the name of each candidare or committee that is

paying for any of the resources used for the communications or that is otherwise

authorizing the communication. For purposes of this subsection, “resources” include

the purchase of a contact list, the development of a script, overhead expenses, and

telephone charges. The type of disclosure required by this section shall be determined

as follows:

(1) Acallis “paid for by” a candidate or commitiee when the candidate o

committee pays directly for the call or pavs another persen to make the call on

‘t

1ts behalf.

(2) A callis “authorized by” a candidate or committee if a person pays for the call

at the behest of the candidate or commitiee_and that pavment is a contribution to

the candidate or committee.

(3) Notwithstanding subsections (a)(1) and (a)(2), a call is made “on behalf of” a

candidate or committee when it 1s made by a volunteer at the direction of the

candidate or committee.
The statement required pursuant to subsection (a) shall be clearly audible and at the
same general volume as tﬁe fest of the telephone message.
If the telephone communication is a recording, the statement required pursuant to
subsection (a) shall be played at the same speed as the rest of the message.
If the telephone communication 1s paid for by a controlled committee, the name of the
candidate controlling the commitiee shall be included in addition to the information
required by subsection (a).
Any candidate or committee paymg for a live or recorded telephone communication

subject to this section shall maintain for four vears a transcript of the message being

-PAGE 23 OF 24-



4 00372 ' (0-2009-42 REV )
communicated, a copy of any recorded messages, and a record of the number of calls
for each message.

(f)  The disclosure requirements set forth in this section shall not apply to:

) a candidate personally engaging in a live telephone communication;-er .

§27.4002 Definitions
All defined terms in this division appear in italics. Unless the context otherwise indicates,

the defined terms have the meanings set forth below.
Activity expense to Expenditure lobbyist [no change in text]

Fundraising activitv means soliciting, or directing others to solicit, campaign contributions
from one or more contributors, either personally or by hosting or sponsoring a fundraising
event, and either (a) personally delivering $5606 $2.000 or more in contributions to a
candidate or to a candidate's controlled committee, or (b) identifying oneselfto a
 candidate or a candidate’s controlled committee as having any degree of responsibility for

$+:808 $2.000 or more in contributions received as a result of that solicitation.

Gift to Travel expenses [no change in text]

CMRB:als
09/30/2008
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0-2009-42
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